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Interim Report to Council

Introduction

(1]

The purpose of this interim report is to recommend that Council takes immediate
steps to remove the Chairperson of the University Council ("the CoC"), Ms
Babalwa Ngonyama.

Background

[2]

(3]

[4]

Cin 15 October 2022, Council resolved to establish a Panel of Investigation to
make specific conclusions on the issues identified within the Scope of
Investigation and to recommend that specific actions be taken against any

specific individuals. In this regard the Panel was empowered to:

(a) Investigate whether the Vice-Chancellor ("the VIC") and the CoC misled
Faculty Boards, Senate, and Council regarding former DVC Liz Lange’s
availability for a second term and the reasons she did not pursue it;

(b) Investigate all matters related to executive relationships, including the
number of and the reasons for resignations within and beyond the executive.

Cn 21 February 2023, Council approved a Settlement Agreement terminating the
VC's employment on 3 March 2023, We are advised that in terms of the
agreement she would stay on at the University in another capacity. However, she

has since severed her relationship with the University.

The termination of the VC's employment required Council to revise the mandate
of the Panel. It did so on 11 March 2023 by revising the scope of the inguiry.
The revised mandate required the Panel to “investigate issues of governance
that have affected and are affecting the University, without specifically

investigating the conduct of the (former) Vice Chancellor” (“the FVC").



[3]

(6]

Accordingly, the Panel was no longer required to consider whether the FVC
committed a disciplinary offence, and she was “not required to appear before the
Panel, or fo submit evidence to it.” She, however, responded to an invitation
from the Panel and appeared before it twice, on 11 and 15 May 2023,

However, in other respects, the scope of the inquiry was broadened. This
appears from paragraphs 4a, 4b and 4c¢ thereof. In short, the Panel was and is
required to focus on the circumstances surrounding the departure of employees
in the senior leadership, governance failures in this regard, legal breaches and
possible remedial action arising therefrom. The Panel was also given latitude to

consider all evidence relevant to the expanded inguiry.

The Panel’'s interpretation of its mandate

[7]

8

(9]

On 15 March 2023 Justice Cachalia prepared a memorandum advising the Panel
on the scope of its revised mandate. He concluded that the Panel was not
precluded from making findings against specific persons and possible action,
including disciplinary action, to be taken against implicated individuals ather than
the VC. Of relevance to this report is that the Panel is entitled to make findings
against the CoC if the evidence warrants it. The Panel adopted this advice. A
copy of the opinion is attached marked “Annexure A"

On 17 March 2023 the Panel met with the sub-committee of Council, which has
the responsibility to liaise with the Panel on behalf of the Council. The Panel's
approach to the revised mandate was explained to the sub-committee, without
demur. The advice was reported to Council. It must therefore be taken that
Council accepted the Panel's interpretation of its revised mandate.

In line with its revised mandate, which also required the Panel to adopt an
inguisitorial rather than adversarial approach to its investigation, it adopted rules
for this purpose. In terms of the rules, witnesses have no right to legal
representation but implicated persons” may apply to the Chairman of the Panel
to show "good cause” to be legally represented. The rules are attached marked

“Annexure B".



The Inguiry

[10] The Panel began its hearings on 3 April 2023. It has received extensive written
and oral evidence from members of the University community, including
members of Council and almost all members of the present executive committee.
All the evidence given was done so confidentially, in accordance with the rules.
A few witnesses insisted on anonymity. Mone was legally represented at the

hearings. This process is almost complete.

The Chair of Council

[11] Since the beginning of the investigation the Panel has tried to secure the
attendance of the CoC, without success. Itis apparent that she has no intention
of providing evidence to the Panel. This despite the decision of Council to
establish the Panel, her fiduciary duty to give evidence and her assurances to
the public and, until recently, to the Panel that she would. She complains,
through her lawyers, that the Panel is not treating her fairly. There is no

substance, or evidence to support this complaint:

11.1 On 13 April 2023 the Panel formally invited the CoC to consult with the
evidence leaders, prepare a writlen statement and appear before it on an
agreed date.

11.2  On 18 April 2023 her attorneys, Cliff Dekker Hofmeyr ("CDH") responded.
Tellingly, her principle concerns were: whether the FVC would be
testifying: how the Panel would proceed if the CoC resigned; and whether
findings would be made against her.

11.2  In response to a further question as to whether the CoC is an “implicated
person” as envisaged in the rules, the Evidence Leaders confirmed that
she is, in a letter dated 24 April 2023, They itemized the allegations made

against her by several witnesses. These were:



“That she misled Facully Boards, Senate, and Council regarding former

DVC Lis Lange's availability for a second term and the reasons why she did

not pursue il; and

1. That she did not perform her functions and dulies as Chair of Couneil

effectively, in that she:

1.1

1.2

1.3

1.4

1.5

1.6

failed to ensure that the Council fulfil its undertaking, provided by
the previous Council, to oversee the functions and duties of the
VC:

failed to act on the allegations conmtained in the 2019-Ombud
report after she was appointed as Chair of Council, and after it
would have been clear to her that the Council under the former
Chair, took no steps to act on these allegations,

failed to take steps to address the breakdown within the
relationship of the execulive leadership leam,

acted in an unfair and wrongful manner towards former DVC Lis
Lange which caused the lalter to accept early relirement and to
not pursue a second term as DVC;

failed to hold the former Vice Chancellor to account and instead
protected the VC from any accountability fo Council until the latter
part of 2022;

in an attempt to protect and retrieve her own reputation, during
the latter part of 2022 offered the VC up as a proverbial ‘sacrificial
lamb', by suggesting to the VC that she should resign;”

[12] The Panel notified CDH that their client would be required to provide her

[13]

statement regarding these matters by 26 April 2023, and would be required to

appear before the Panel on 8 May 2023.

She failed to provide her statement on the due date. Instead, in a letter dated 28
April 2023, CDH contended that the Panel's remit is confined “to making

recommendations on governance challenges and how to improve them”, and

further that the Panel has no authority to make findings against anyone. This was

a startling contention and contrary to its earlier stance on 18 April 2023 in which



it accepted that the nature of their client’s participation in the inquiry “obliges her
to defend herself and answer whether...she has':
1. “Mismanaged UCT;
2. Not performed her functions effectively;
3. Acted in an unfair, discriminatory or wrongful manner fowards any person
to whom UCT owes a duty...
4. Undermined UCT's effective functioning.”

[14] The letter of 28 April 2023 also gave notice that “before our client is able fo
deposit a statement...she must be given access fo the statements, transcripts
and any other evidence furnished lo the inquiry implicating our client”, failing
which she would not present any statement to the Panel. Put differently, they
asserted that she would not present her version of events until the Panel
complies with her demand for full disclosure of all evidence against her,
notwithstanding the confidentiality decision of the Council. They also indicated
that they will seek a ruling from the Panel as to whether the Panel is empowered
to make findings against their client. To this end they requested a postponamaeant
of the hearing on & May 2023.

[15] On 2 May 2023 the Panel responded:

“The invitation to your client to testify, as with other implicated parties, sets out a
summary of the relevant allegations against your client in compliance with rule
10 of the Amended Procedural Rules to assist her in the preparafion of her
staterment and her appearance before the Panel.

The Panel declines your client’s request for access fo “statements, transcripts
and other evidence.” In this regard we draw your attention fo clause 4.1 of the
Terms of Reference (“TOR"), which read together with the RTOR, require “all
proceedings, deliberations, discussions, materials and records associated with
the work of the Panel [to] remain strictly confidential to the Panel, without
exception...including submissions, whether oral or written, made to the Panel.”
Some wilnesses have lestified on the basis thal their evidence is lo be frealed
confidentially. The Fanel is therefore bound fo uphold their request with due



[1€]

regard to ensure that implicated persons, including your client, “are treated fairly
and equally” in terms of Clause 4.9 of the TOR.

Your request that the former VC must be “involved" in the proceedings before
your client would be willing to testify is, with respect, nol understood. The Panel
has no authority to require the former VC's atfendance before the Panel, much
less as a condilion for your client’s participation in this investigation. The former
VC has in any event indicated her preparedness to appear before the Panel. And
arrangements are being made with her in this regard.

As to whether the Panel is permitted by the TOR read together with the RTOR to
make findings against your client, your client is no doubt aware that as
Chairperson of Council she owes a fiduciary duty to the University. This includes
the duty fo cooperate fully with the work of the Panel.

If, having considered all the evidence, the Panel is of the view that findings
against any individual, including your client, in respect of any wrongful conduct
by him or her, inter alia, for failures of governance, or any other matter envisaged
in the RTOR, are warranted, it shall make them.

Finally, your client was required to submit her stalement to the Panel on or before
27 April 2023. She failed to do so. She is fully aware that the Panel is conducting
its work under time constraints imposed upon it by Council. Your letter of 28 April
2023 confains no proper grounds for a postponement of the hearing scheduled
for 8 March 2023. The Panel is, therefore, unable lo accede to your request for
a postponement of the hearing at which your client is required to present herseif.
We trust that she will avail herself of the opportunity to give her side of the story.
Should she fail to appear on the scheduled date, the Panel shall be entitled to
draw its own conclusions by her failure (o do s0.”

Despite the Panel having refused to grant a postponement of the hearing on 8
May 2023, COH emailed a letter dated 4 May 2023, which the Panel received on
5 May 2023, demanding that:



[(17]

“Our client wishes to be legally represented. Our client insists on making oral
representations virtually to the Panel on 8 May 2023. Please provide us with the
video fink.”

The Panel responded on 6 May 2023 as follows:

“1. The Panel notes the impertinent tone of your correspondence, in particular,

the insistence on making representations orally by video link on 8 May 2023.

2. Following your letter dated 28 April 2023 in which your client requested a
posiponement of the hearing on 8 May 2023, the Panel ruled that the hearing of
your client scheduled for 8 May 2023 would not be postponed in the absence of
proper grounds supporting the request.

3. Notwithstanding this ruling your client now demands that the Panel instead
entertains an application from her legal representatives on this date on the
guestion of whether the Revised Terms of Reference gives the Panel the
authority to make findings against her. The Panel has made it clear in our letter
of 2 May 2023 that it is entitled to make such findings If the evidence warrants it.

4. Now that it has been established that your client is unwilling fo deliver a
staterment to the Panel or to testify before if on 8 May 2023, the Panel has
directed the Evidence Leaders to present the evidence of other withesses on the
day. It shall, therefore, not entertain any application from your client on 8§ May
2023.

5. Your client is entitled, within the parameters of the rules, fo apply to the Panel
to be fegally represented and for a ruling on any matter that falls within the ambit
of the scope of the investigation. Once the Panel receives the application it will

consider whether or not to have an oral hearing.”
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[18] On 8 May 2023 CDH went ahead and filed what it referred to as an interlocutory
application which is attached and marked as “Annexure C" seeking an order from
the Panel in the following terms:

(i) That the {Panel) does not have the powers to make findings as to the

conduct of the Chalrperson;

(i}~ That the University furnishes the Chair with full particulars l.e., the
stalementls, transeripts and recordings of all alfegations against her;

(i) That the Chairperson is entitled to legal representation;

(iv]  That the Chairperson is entitled to all documents fumished to the Panel
that pertains to the allegations against her; and

(v} That the Chairperson has the right to cross-examine wilnesses who gave

evidence against her.

[19] The Panel did not entertain the application.

[20] We draw Council's attention to the fact that there are no proper grounds to
support the proposed orders and it is unconscionable that the CoC would defy a
decision of the Council which she chairs and is accountable to. Regarding the
Panel's power to make findings against the CoC, as already stated our mandate
allows this and this has been have communicated to Council and to the CoC's
attorneys. As we have pointed out earlier this was also CDH's interpretation in
its letter of 18 April 2023. The arder sought for “full particulars” is incompetent in
the face of the confidentiality provisions of the Terms of Reference, as are the
documents provided to the Panel by witnesses confidentially. As regards the
entittement to legal representation and to cross-examine witnesses there is no
right to either. The Panel has, however, indicated that it has no objection to the

CoC having a legal representative present, if she testifies.

[21] On & May 2023 the Panel gave a further opportunity to the CoC to be examined
by the evidence leaders and the Panel on 17 May 2023. This time it provided a
comprehensive summary of the material facts, which the investigation has
established and to which she is reguired to answer. The letter and the annexure

are attached marked "Annexure D",



[22]

[23]
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CDH responded on 11 May 2023 and reiterated its earlier complaints and
confirmed that the CoC will not participate in the inguiry and that she intends
launching legal proceedings “as soon as possible.”

From the detailed summary of the facts, we suggest the CoC has no answer to
the damning allegations against her. She has, therefore, elected not to respond

by seeking refuge behind a thinly disguised legal facade.

The CoC's conduct

[24]

[25]

[26]

The facts established demonstrate that as early as May 2021 the CoC embarked
on a strategy to terminate DVC Lange's contract prematurely, and renew the
VC's term for a further five years. To this end she initiated a process on 3
January 2022 to terminate Lange's contract, in violation of the Council approved
policy for the re-appointment of an incumbent DVC. It is the responsibility of the
WVC and not the CoC to establish whether a DVC wishes to be considered for
reappointment. The CoC had no authority to approach Lange. It was Lange's

expressed wish to remain DVC for a further term.

Between February and March 2022 she enlisted the assistance of the HR
Department to negotiate Lange's termination. At some point during this period
the FVC also became aware of the CoC's plans and went along with it as she
was also not keen to renew Lange's contract.

Lange acquiesced and signed the proposed agreement on 17 March 2022. The
agreement was tabled at a REMCO meeting on the same day. There were
several items on the Agenda. For the two matters that involved the renewal of
the FWC's contract and the termination of Lange's, the senior HR representatives
present were asked to leave, which in itself begs the guestion as to what was
being concealed. This is unprecedented as there was no conceivable conflict of
interest and the representatives are in any event bound by confidentiality
requirements. There is therefore no minute of the proceedings which,

impropery, were conducted in secret.



[27]

[28]

[29]

[30]
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Because the meeling was held five days before the Senate meeting, scheduled
to discuss Lange's termination on 22 March 2022, the CoCs clear intent was that
the FVC withhold her signature to enable the CoC not to disclose the fact of
Lange's impending departure at the Senate meeting. She did not disclose this
and when asked by Senate to explain the circumstances regarding Lange's
departure the CoC in a written response to Senate on 23 September 2022 stated
that Lange’s reasons were personal and confidential, and that when she had
addressed Senate on the FVC's renewal on 22 March 2022 Lange's matter “was
still with DVC Lange and the Vice-Chancellor.” This statement was false.

On 6 October 2022, at a Council meeting, the CoC did not recuse herself from a
discussion on the matter even though she had a personal interest. Worse, she
remained in the meeting and then voled against a proposal to establish an

independent Panel to investigate these matters.

What is more, she mendaciously reported to Ms Pheladi Gwangwa, the Deputy
CoC, and Council that at a meeling between her and Lange on 3 January 2022
held for the purpose of consulting Lange on the renewal of the FVC's contract,
Lange became abusive and insisted on being appointed VC. This assertion

merely needs to be stated to be rejected as a lie.

To aggravate this lie, Ms Gwangwa caused this falsehood to be published to the
University community, thereby defaming Lange and breaching the settlerment
agreement with her in terms of which neither party would publish anything

regarding the reasons for her departure without the concurrence of the other,
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[31] There are other matters concerning the CoC's conduct that emerged in the
evidence, amongst others, pertaining to the resignation or termination of other
Executives, which we shall deal with more fully in our final report. However, at
this stage the facts, established from the uncontested evidence of the witnesses
given under cath or affirmation, are sufficient to conclude that her continued
presence as CoC poses a serious risk to the University. This, together with her
threatened attempt to stymie the work of the Panel through an ill-conceived legal
stratagem is further proof that she cannot be trusted to fulfill her fiduciary duty to
the University.

Conclusion

[32] In our respectiul view and notwithstanding that there are other matters that the
Panel will make recommendations on to address organisational culture and
governance matters, the decision to remove the CoC cannot wait for the
Fanel to complete its work and finalise its report, much less wait for the matter to
be dragged through the courts. The facts are clear and Council must act.
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Memorandum to Panel Members and Evidence Leaders on the Conseguences of the

Amended Terms of Reference Adopted by Council on 11 March 2023

1. Object

The object of this memorandum is to advise the Panel and Evidence Leaders on
how the “Independent investigation into UCT Governance” established on 3
MNovember 2023 shall proceed in light of the revised Terms of Reference (ToR)
adopted by Council on 11 March 2023.

2. SBcope of Investigation

2.1

2.2

2.3

The Panel was originally mandated to investigate two matters by a
Resolution of Council adopted on 15 October 2022. The first was whether
the Vice-Chancellor (the VC) and the Chair of Council (the Chair) misled
Faculty Boards, Senate andior Council regarding former Deputy Vice-
Chancellor's, Professor Lange’s availability to continue serving for a second
term and the reasons she did not pursue it; the second was how the
executive relationships contributed to the number of and reasons for
resignations within and beyond the executive." The Panel was reguired to
prepare a report drawing “specific conclusions™ and recommending “specific
actions to be taken generally and against any specific individuals.™

In regard to the “Lange Investigation” the Panel and Evidence Leaders
understood their mandate as covering two areas; whether the VC and Chair
misled the University regarding the true reasons Prof. Lange opted to
terminate her employment, and if so, what these reasons were. It follows
that if there was a positive finding against either the VC or the Chair "specific
actions” including disciplinary action against them could be recommended,
Regarding the broader inquiry, i.e., whether the resignations of other staff
was attributable to any improper conduct on the part of any member of the
executive, including the VC and the Chair, it followed that if there were
positive findings made against anyone, “specific actions” including
disciplinary action could be recommended against the offending parties.

! Terms of Reference 3 (a) and 3{b].
! Terms of Reference 1.2
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3. The MNature of the Investigation

3.1 Itis apparent from the scope of the inquiry that the investigation would take
the form of a fact finding exercise with which our legal system is familiar i.e.,
where persons against whom adverse allegations are made usually contest
these by cross-examining their accusers supported by legal
representatives. Proceedings taking this form are sometimes described as
adversaral in nature with the parties presenting their version of the facts
and judges or (in our case) Panel members, adopting more of stance of
referee rather than investigator. The investigative function is carried out by
evidence leaders and lawyers reprasenting the parties. The Panel thereafter
considers the evidence and makes its findings.

3.2 However, unlike criminal and civil trials, inquiries such as the one with which
we are seized also have features of an inquisitorial process where Panel
members may participate more actively in questioning witnesses.
Commissions of Inquiry usually adopt this mixed approach. The inguisitorial
process is considered further below.

3.3 The Panel adopted rules on 2 March 2023 to facilitate an investigation of
this nature. This includes the entittement (not a right) to be legally
represented and to cross-examine witnesses on good cause shown.?

4, The Revised Terms of Reference.

41 On 21 February 2023 Council approved a settlement agreement with the
WC. The Panel has not had sight of the agreement but we are advised that
her employment as VC was terminated with effect from 3 March 2023. This
means that any further investigation regarding her conduct that may have a
bearing an the “issues of governance™ at the University must per force
exclude any recommendation, if warranted, regarding specific actions or
disciplinary action to be taken against her. This is because the University no
longer exercises any authority over her.

4.2  Thus, on 11 March 2023, Council revised the ToR to give effect to this
development. It now requires the Panel “to consider and investigate issues
of governance that have affected and are affecting the University without
specifically investigating the conduct of the former Vice-Chancellor."*

*Rule 7 of the Rules adopted an 2 March 2023,
* Preamble to Revised ToR



5.

43
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In line with the fact that no disciplinary action may be taken against the
pravious VC, Clause 4 of the amended mandate provides pertinently that
“the (revised) scope of the inquiry (considered further below) shall exclude
any consideration of whether the former Vice-Chancellor committed any
disciplinary offence.” Clause 5 precludes any "specific findings touching on
the personal responsibility of the former Vice-Chancellor” arising from
matters that fall within the (revised) scope of inquiry. And Clause 6 says that
the former VC “shall not be required to appear before the Panel, or to submit
evidence to it.” This also follows from the fact that neither the University, nor
the Panel, may exercise any authority over the former VC following the
termination of her employment. The question is whether the Panel is
precluded from requesting the former VC to appear before it or to submit
evidence to it.

Is the former VC precluded from submitting evidence to the Panel?

5.1
5.2

5.3

5.4

The short answer is no.

This is apparent from the revised ToR. Clause 7 requires the Panel, quite
properly, to have regard to all evidence by “any person touching on the
conduct of the former Vice-Chancellor which is imputable to the University.”
It goss on to say that “the Panel shall not make any specific findings
concerning the personal responsibility of the former Vice-Chancellor for any
wrong possibly constituting misconduct. " Importantly, the clause adds, “tlhe
Panel may however make conclusions or findings pertaining fo her acts and
omissions taken and made in the ordinary course of employment and
therefore atiributable to the Universily.™ The import of this clause is
therefore clear; the former VC's acts and omissions in the course and scope
of her employment must be investigated and findings and conclusions
arrived at.

The Panel must therefore invite her to present evidence regarding any
adverse allegation that has been made against her, not for the purpose of
investigating any persanal responsibility on her part, but to establish the trus
facts underlying the °“governance issues” that are the subject of the
investigation. Her evidence is not only relevant but vital for this purpose.
Fairness to all parties, including the former VC, demands this.?

It must however be emphasised that she would have to testify voluntarily
and cannot be compelled to do so.

* The Vice-Chancellor is responsible for the management and administration of the University. She is the Chief
Executive Officer. Viewed either from the perspective of the vicarious liability of employers for the acts and
omissions of its employees or from the perspective of direct liability of an employer far the acts of its Chief
Executive Officer, who is its “controlling or directing mind.” (CF. First National Bank of 54 Ltd v Rosenblum and

Another 199 (4) SA 189 at para 18) the University is liable for wrongs committed by its employees and Chief

Executive Officer.

£ Clawse 9 provides that “the Panel shall retain the autherity to decide what falrness demands under the

specific circumstances presented to it.”
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6. The Revised Scope of Inguiry.

6.1

6.2

6.3

6.4

71

72

7.3

Clause 4 of the Revised ToR now requires the Panel to “focus” on the
following:

6.1.1 The circumstances surrcunding the resignation or retirement of

members of the executive including DVC's deans, directors and other
employees linked to the senior leadership, with specific purpose of
finding out whether executive relations and the failures of
governance within the Council, its offices and structures contributed
to this;

6.1.2 In relation to 6.1.1, the Panel is empowered to advise whether any

unfairness, breaches of labour law or UCT Statues, regulations and
policies took place, whether any remedy is possible and practicable,
and whether there are policy gaps that need rectifying; and

6.1.3 The role of Council in handling the Ombud report and subseguent

reports, and whether there were any failures of governance in this

regard that still need to be addressed.
The revised focus broadens and clarifies the scope of the investigation (see
para 2 above), particularly in relation to clause 3(b) of the original scope of
investigation.
With regard to clause 3(a) the Panel is no longer required to specifically
investigate "whether the VC and the Chair of Council misled Faculty Boards,
Senate and/or Council regarding for DVC Liz Lange's availability for a
second term and the reasons she did not pursue it." But, it is apparent from
6.1.1 above that the investigation regarding the circumstances of her
departure from the University, including whether “executive relations and
the failures of governance within the Council...contributed to this" remains
part of the focus of our investigation, as does the investigation into the
circumstances of the departure of other executives linked to the senior
leadership.
| do not understand the Revised ToR to preclude findings against specific
persons and possible action, including disciplinary action to be taken against
implicated individuals other than the VC.

The Adoption of an “Inquisitorial Approach”

Clause 2 of the "Revised ToR" now reguires the Panel not to conduct its
inguiry in an adversarial fashion, but to adopt an inguisitorial approach with
the assistance of an evidence leader. This suggests that the Panel together
with the evidence leader must adopt a mare active role in identifying and
probing witnesses to establish the facts than possibly would have been the
case with an adversarial approach.

The guestion now is whether the Rules adopted on 2 March 2023 by the
Panel require further revision to provide for the “Inquisitorial Approach.”

In this regard the two issues already provided for in the rules i.e., legal
representation and cross-examination are pertinent.




74

1.5

76

7.7

7.8
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The existing rules” make clear that there is no right to either but that a
witness against whom an adverse allegation may show good cause why
they should be allowed legal representation and to cross-examine persons
who have made adverse allegations against them.

In my view the adoption of the “inquisitorial approach” does not require a
major revision of the rules. Rather, with the Evidence Leaders and Panel
now taking a more active role as described in 7.1 above, the Chair of the
Panel will take this revised mandate into account in deciding whether or not
to permit legal representation and “further examination" by a legal
representative.®

If either is allowed, the latitude for further examination is likely to be curtailed
and confined to those areas the Evidence Leaders and Panel may not have
adequately covered.

The obvious advantage of the revised mandate is that the Panel arguably
now has a wider discretion to curtail proceedings where it considers this to
be expedient.

The rules must now be amended to reflect that what we are now dealing
with is the possibility of “further examination” in the context of inquisitorial
proceedings rather than “cross-examination®, which is a feature of
adversarial proceedings

Azhar Cachalia
15 March 2023

" Rules 7 and 10 of the Rules adopted on 2 March 2023
£ See the note prepared by Pleter Botha 5C regarding the “erroneous” use of the idea of cross-examination in
the context of Inquisitorial proceedings.



19 Annexure B

UCT GOVERNANCE INDEPENDENT INVESTIGATION

Amended Operating Procedures

Pursuant to the provisions of clause 4 of the Terms of Reference adopted by
the University of Cape Town's Council, read with the Revised Terms of
Reference, the Panel of Investigation has established the following ocmended
operating procedural rules in respect of its investigation;

1. Definifions:
In these procedural rules, unless the context indicates otherwise —
“Chairperson” means the Chairperson of the Panel, Justice Lex Mpati;
“Council” means the Council of the University of Cape Town;

“Deliver” means forwarding a copy of the relevant document by email

to communication@hercldgie.co.za;

“Implicated person” means any persen against whom an adverse
dllegation relevant to the Scope of the Inquiry has been made in oral
or written evidence intended for delivery or presentation to the Panel;

“Evidence Leaders" means the evidence leaders appeointed by the

Council, at the Request of the Panel, instructed by the Secretariat.

“Panel” means the Panel of Investigation established in terms of the

Terms of Reference;
“Panel members” meaans the following 4 members of the Panel:

a) Retired Supreme Court of Appeal President, Justice Lex Mpati;

b) Retired Supreme Court of Appeal Judge, Justice Azhar Cachalia;

¢} Dr Bemnadette Johnson, director: Transformation and Employment
Equity at WITS; and

d] Dr Patricia Hanekom, public sector govemance expert,
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“Scope of the Inquiry” means the scope of inguiry as set out in the
Revised Terms of Reference;

“Secretariat” means Herold Gie Attorneys;

“"Terms of Reference" means the terms of reference established by the
Council for an independent investigation into the University of Cape

Town's governance;

“Revised Terms of Reference” means the revised terms of reference adopted
by the Council at a meeting on 11 March 2023;

Commencement date:

These Amended Procedural Rules shall commence on the date upon
which they are adopted by the Panel.

Proceedings to which the Procedural Rules apply:

3.1 These Amended Procedural Rules shall apply to all mestings and
hearings held by the Panel in the execution of its mandate as
determined by the Scope of the Inguiry.

32 A copy of these Amended Procedural Rules may be made
available to any interested person by the Secretariat on written

application to it.

Relationship between the Amended Procedural Rules, the Terms of

Reference and the Revised Terms of Reference:

41  The Amended Procedural Rules, the Terms of Reference and the
Revised Terms of Reference must be read together,

42  However, in the event of an inconsistency or discrepancy, the
Revised Terms of Reference shall prevail,
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Secretariat:

5.1 Herold Gie attorneys will perform the secretarial, administrative,
legal, and other supporting functions to the Panel and the
Evidence Leaders.

5.2 Al corespondence directed to the Panel or the Evidence
Leaders, and all documents intended for delivery 1o the Panel,
shall be delivered by email to the Secretarial af

communicafion@heroldgie.co.za marked for the attention of Mr

Ashley Mever.

Venue of Hearings:

6.1  Hearings shall be held at such venue, or venues, as determined
by the Secretariat, after consultation with the Council.

6.2 Al scheduled hearings shall be held in comera.

Right to legal representation and questioning or examination of

witnesses:

FA Subject to Rule 10 below, no person appearing before the Panel
shall have a right to legal representation nor shall any such
person have the right to question or examine any other person
appearing before the Panel or to make submissions to the Panel.

7.2 Any person who wishes to be legally represented when
appearing before the Panel must show good cause why this
should be allowed.

7.3 Likewise, any person who wishes to question or examine any
other person appearing before the Panel, must show good
cause why such guestioning or examination should be alowed.

74 Any person who wishes to be legally represented, to question or
examine any other person appearing before the Panel or to

make submissions to the Panel, shall make written application to
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the Chairperson of the Panel, in which the grounds for such a
request are fully set out,
Any decision by the Chairpersan shall be final,

Statements and other Documents:

8.1

B2

8.3

8.4

Any statement intended for delivery or presentation to the Panel

by, or on behalf of, a person appearing before the Panel must:

8.1.1 hove a heading which clearly identifies the statement:

8.1.2 be clearly written, typed or reproduced;

8.1.3 be formatted in numbered paragraphs; and

814 include an index and subject matter heading if the
staterment is more than 5 (five] pages in length.

All documents in a language other than English, delivered or

handed to the Panel must be accompanied by:

8.2.1 an English franslation;

8.2.2 adeclargtion by the franslator that the translation is
accurafe,

At least 7 (seven) clear and legible copies of all documents and

statements shall be delivered or handed 1o the Panel,

All documents delivered or handed to the Panel shall remain

strictly confidential.

Evidence:

2.1

9.2

The Panel shall conduct its work and fulfil its mandate in an
inquisitarial manner,

The Pansl may receive any evidence relevant to its Scope of
Inquiry. including evidence that might otherwise be inadmissible in
a court of law, and the Charpersan shall determine the
admissibility of such evidence should guestions of admissioility

arise,
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Anyoneg who has knowledge of the matters that fall within the
Scope of Inguiry may deliver a statement or affidavit to the
Secretariat 1o be placed before the Evidence Leaders for
consideration.

Subject to good cause being shown, any person referred to in Rule
2.3 above, may apply to the Chairperson of the Panel, duly
assisted by the Evidence Leaders if neceassary, forleave to provide
his or her statement or affidavit anonymously.

For purposes of Rule 7.4, 'good cause' shall include a reasonable
fear or apprehension of infimidation or harassment by any other
person, or of adverse repercussions for providing evidence to the
Panel.

Subject to Rule 9.8 below, all evidence placed before the Panel
shall be in writing.

Written statements, with or without any additional, relevant,
documents, shall be plaoced before the Panel with the assistance
of the Evidence Leaders.

The Chairpersan may in his sole discretion determine whether the
FPanel requires oral evidence of any person, regardless of
whether such a person has already provided or delivered a
written statement or document|(s) to the Panel or not.

The Evidence Leaders will assist the Panel in placing the oral
evidence of any witness before the Panel, and will have the right
to exomine, and cross-examine, any such witness, and to make
submissions to the Panel, if the Chairperson deems such
examination, cross-examination or submissions necessary for the
Panel fo fulfil its mandate, irespective of whether an implicated
person has also been granted leave to question or examine

such a witness, or fo make submissions to the Panel, or not.
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2.10 The seguence in which witnesses are called shall be subject to

the discretion of the Panel, in consultation with the Evidence

Leaders.

.11 Any person against whom an adverse allegation relevant to the

Scope of the Inquiry has been made in oral or written evidence

presented to the Panel, shall be informed of his or her right to be

heard by the Panel, orally or in writing.

2.12 Oral evidence presented to the Panel shall be recorded and

transcribed as often as reguired by the Panel Members.

Implicated persons:

10.1  Implicated persons shall be informed in writing by the Secretariat:

10,11

10.1.2

10.1.3

10.1.4

that the Evidence Leaders have been provided with a
statement by a witness who has made an adverse
allegation against him or her, which the Evidence Leaders
intend to present to the Panel;

what the general nature of the alegation is and, subject
to Rule 9.4 above, shall be provided with a copy of the
witnass' statement, or relevant portions or a summary of
the statement containing the allegation, fogether with
any relevant document attached to the statement, if
any;

subject to Rule 9.4 gbove, the time and date when, and
venue where, the witness will testify;

that, subject to Rule 7 above regarding the right to legal
representation, Rule 9.4 above regarding anonymaous
witnesses and the Rule of non-disclosure regarding the
identity of withesses and the contents of statements and
documents in Rule 10.3 below, he or she may attend the
hearing where the witness will testify and

be assisted by a legal representative at the hearing;
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10.1.5 that he or she is entitled to testify himself or herself and to
call any witness to testify on his or her behalf;

10.1.6 that he or she is entitled to apply to the Chairperson for
leave to question or examine the witness, and to make
written submissions on the findings or conclusions by the
Panel on the evidence placed before it that relates to
hirm or her. The application must be accompanied by a
statement from the implicated person responding fo the
witness's statement insofar as it implicates him or her, The
staterment must clearly state which parts of the witness's
statement are disputed or denied and the grounds upon
which those parts are disputed or denied; and

10.1.7 that the Chairperson shall in his sole discretion decide the
application.

10.2 The application refered to Rule 10.1.7 shall be made no less than
three days before the date of the hearing of the evidence of the
relevant witness.

10.3  Subject to any direction by the Chairperson, and to protect the
confidentiality of the work of the Panel, no one may disclose the
identity of any witness, or the contents of any statement or
document provided to the Panel, to anyvone other than a legal
representative for the purpose of obtaining legal advice.

10.4 The Chairperson may exclude any person whose presence is not

reasonably required from the proceedings.

General:
The Chairperson may amend these Amended Procedural Rules and

issue Practice Directions from time to time.
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IN THE INDEPENDENT INQUIRY INTO THE GOVERNANCE OF THE
UNIVERISTY OF CAPE TOWN

In the matter between:

BABALWA NGONYAMA Applicant

FILING SHEET

TAKE NOTICE THAT the Applicant, hereby, present service and filing of her
interlocutory application,

DATED at SANDTON on this the 08" of day MAY 2023.

[8 Lhapr—

CLIFFE DEKKER HOFMEYR INC
Attorneys for the Second Respondent
1 Protea Place, Sandown

Sandton, 2196

Private Bag X40 Benmore 2010

Tel: (011) 562 1045

Fax: (011) 562 1111

Ref: A Patel (02060536)

Email: Aadil.Patel@cdhlegal.com

CDH

CLIFFE DEXKER HOFMEYR
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TO:

HEROLD GIE ATTORNEYS

Respondent's Attormeys

Wembley 3

80 McKenzie Street

Cape Town

8001

Tel: + 27 (0) 21 464 4723

Fax: +27 (0) 21 465 1651

Email: ameyer@heroldgie.co.za/ communication@heroldgie.co.za

SERVICE BY EMAIL
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IN THE INDEPENDENT INQUIRY INTO THE GOVERNANCE OF THE

UNIVERSITY OF CAPE TOWN
In the matter between:
BABALWA NGONYAMA Applicant
INTERLOCUTORY APPLICATION
HEADING PAGE
INTRODUCTION 2

NO POWER TO MAKE CONDUCT RELATED FINDINGS

VAGUE TERMS OF REFERENCE

THE HIGHER EDUCATION ACT, 1997

LEGAL REPRESENTATION

11

VC ORDER

12

CONCLUSION

12
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INTRODUCTION

1.

This is an interlocutory application to the Panel (“the Panel”) of the

Independent Inquiry into the govemnance of the University of Cape Town
(“UCT") for certain rulings, which are addressed fully below.

The Chairperson of the University Council (“the Chair” or “Ms Ngonyama")
submits that the Panel, as an organ of the University Council, must act
rationally, reasonably and must observe procedural faimess. The Panel is
bound by section 1(c) of the Constitution, section 33 of the Constitution, the
Promotion of Administrative Justice Act 3 of 2000, the provisions of the Higher
Education Act 101 of 1997, the Institutional Statute of UCT and its own Terms
of Reference.

The Panel must, in the first instance, interpret and apply its own terms of
reference. It is submitted that there is a material dispute as to the correct
interpretation of the terms of reference. It is irational, unreasonable, and
procedurally unfair for the Panel to refuse to entertain submissions on the
correct interpretation of the terms of reference. This is a necessary step before
the Panel can entertain submissions on the merits.

NO POWER TO MAKE CONDUCT RELATED FINDINGS

4.

The first submission is that the Panel has no authority to make “findings” of
improper conduct or misconduct against the Chair. The Panels mandate is
limited to the following questions -
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4.2

4.3,

4.4,
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The alleged “the failures of governance™.

"Whether executive relations and the failures of governance within Council,
its officers and structures confributed fo” the resignation or retirement of
members of the executive?,

"Whether any unfaimess, breaches of labour law or UCT Statufes,
regulations and policies took place™.

“The role of Council in handling the Ombud report and subsequent reports,
and whether there were any failures of governance in this regard that still
need to be addressed™.

Despite this, the Panel through its attorneys has stated that the Chair is “an
implicated person” and set out specific acts of alleged misconduct at
paragraph 8 of the letter dated 24 April 2023. The Panel apparently intends to
make findings relating to the “conduct” of the Chair. The Panel is an organ of
the University Council. It has no power beyond that which is conferred to the
Council,

The Council has no power to conduct an enquiry into allegations of misconduct
against the Chair. Only the Minister of Education has such powers. The Panel
has not provided the Chair with the source of its powers in this regard. Although
the Panel insists that it is empowered to make findings relating to the conduct
(or alleged misconduct) of the Chair, such powers are not conferred expressly
or by necessary implication by the terms of reference. They are also not
permissible in terms of the applicable statutes. As an organ of Council any
enquiry regarding the conduct or misconduct of the Chair is ultra vires the
terms of reference and the statutory powers of the Panel,

' Clause 3 of the terms of reference.

# Clause 4{a) of the terms of referance,
# Clause 4{b) of the terms of reference,
4 Clause 4{c) of the terms of reference.
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The attomeys acting on behalf of the Panel have stated the following in
paragraph 3 of the letter of 24 April 2023 -

“The RToR do not contain a paragraph 1.2. We assume that the references to
“paragraph 1.2" in paragraphs 4, 14, and 18 of your letter under reply, are
probably references fo paragraph 1.2 of the Terms of Reference (which were
adopfed by the Council on 15 October 2022 (“the ToR")) which reads as
follows:

“The Panel shall prepare a report and submit it to Council by 31
December 2022. The report shall make specific conclusions on the
issues identified in para 3 below and recommend the specific actions
to be taken generally and against any specific individuals. The Panel
shall also prepare a redacted report that will be made available to
Senate.” (My emphasis)”

A copy of the letter dated 24 April 2023 is attached marked annexure A.

Motably, the paragraph referenced above is excluded in the final terms of
reference. This makes it abundantly clear that it was not within the
contemplation of the Council that findings and recommendations against any
individual would be made. For the avoidance of doubt a copy of the final terms
of reference and procedure is attached marked annexure B,

It is submitted that the Panel should interpret its terms of reference to exclude
findings of misconduct against the Chair for the reasons stated above.

VAGUENESS OF TERMS OF REFERENCE

11.

The terms of reference set out the scope of the inquiry as follows -

“The circumstances surrounding the resignation or refirement of members of
the executive including DVCs, deans, directors and other employees linked to
the senior leadership, with the specific purpose of finding out whether
executive relations and the failures of governance within Councll, fts officers
and structures coniributed to this;
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13.

13.1.

13.2.

13.3.

13.4.

13.5.

14.

15.
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In relation to 4(a) above, the Panel is empowered fto advise whether any
unfairness, breaches of labour law or UCT Stalutes, regulations and policies
took place, whether any remedy is possible and practicable, and whether there
are policy gaps that need rectifying; and

The role of Council in handling the Ombud report and subsequent reports, and

whether there were any failures of governance in this regard that still need to
be addressed.”

The terms of reference do not refer to the conduct of the Chair.

The Chair is also unable to prepare for the inquiry in the absence of the

following information -

The precise nature of the circumstances surrounding the resignation or
retirement of members of the executive.

The identities of the executives referred to.
What is referred to by “executive relations”,
What is referred to by “failures of governance”.

What is referred in relation to the Council's role in handling the Ombud
report and the subsequent reports,

In addition to the above, the attorneys of the Panel have considerably extended
the scope of the Panel mandate. As stated above, the mandate of the Panel is
limited to clause 4 of the terms of reference.

The letter from the attorneys of the Panel dated 24 April 2023 contains a list of
allegations of misconduct against the Chair. It also |dentifies the Chair as an
“implicated person”. The term ‘“implicated person” does not appear from the
terms of reference. This confirms that the Councill did not envisage that this
enquiry would be about the conduct of the Chair but would be about

govarnanace.
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18.

19.

19.1.

19.2.

19.3.

19.4.

20,

21.
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It is submitied that the Panel should rule that the letter of 24 April 2023 was an
improper extension of the terms of reference. It appears from the attorneys
appointed by the University that they have sought fit to extend the mandate of
the committee under the guise that they are so instructed by the committee.
This cannot be.

In any event the allegations of misconduct are framed in vague and imprecise
terms, making it impossible for the Chair to understand the case she is

expected to meet.

Paragraph B.1 states as follows —

“That she withheld information from and misled Faculty Boards, Senate, and
Council regarding former DVC Lis Lange’s availability for a second ferm and
the reasons why she did nof pursue it.”

In this regard, there is vagueness regarding the following aspects -
what did the Chair tell the Faculty Boards, Senate and Council;
when were the meetings of the alleged structures held;

in what manner did the Chair make a misleading statement (or statements);
and

what is alleged to have been the correct facts, which the Chair did not
comectly reflect.

In paragraph 8.2 it is alleged that “she undermined the effective functioning of
UCT."Itis simply not possible to prepare to answer this allegation without any
facts alleged to support the allegation.

In paragraph 8.3.1 it is alleged that she “failed fo ensure thaf the Council
fulfilled its undertaking, provided by the previous Council, to oversee the
functions and duties of the VC." In this regard, it is not possible to prepare for
the enquiry without information as to the nature of the alleged undertaking
made; the manner in which it is alleged that there was a failure to oversee the
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22.6.

23.

24,
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functions and duties of the VC; the reasons why it is alleged that such functions
should have been performed by the Chair; and the precise duties and functions
that were not overseen by the Chair.

In paragraph 8.3.2 it is alleged that she ‘failed to act on the allegations
contained in the 2019-Ombud report after she was appointed as Chair of
Council, and after it would have been clear to her that the Council under the
former Chair, took no steps fo act on these allegations.” These allegations are

vague and imprecise in the following respects -

On what basis is it alleged that the former Council and the former Chair did
not act on the “allegations” contained in the 2019-Ombud report;

Why was the former Chair not held responsible for failing to act on these
allegations and why should the current Chair be held responsible for
omissions of the previous Chair;

Why is the Panel not taking action against the former Chair for the alleged
failure to act on the report;

What are the allegations referred to;
In what manner did the Chair not act on them?

Why is it alleged that it became clear to her — as opposed to the Council as
a whole — that the report had not been acted upon.

It is alleged that she “faifed to fake reasonable steps to address the breakdown
within the relationship of the executive leadership team.” Precisely what is
referred to in this paragraph? What is alleged to have been the obligation of
the Chair? Why is it alleged that there was a breakdown in executive team
relations? On what basis is it alleged that she failed to act?

In paragraph 8.3.4 it is alleged that she “acted in an unfair and wrongful
manner towards former DVIC Lis Lange which caused the latter to accept early
retirement and fo not pursue a second term as DVC.” On what basis is it
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alleged that her conduct (which is also unspecified) caused former DVC Lis
Lange to accept early retirement and to not pursue a second term as DVC?

In paragraph B8.3.5 it is alleged that she “failed fo recuse herself from the
deliberations and vote regarding Council's decision on & Ocfober 2022 not fo
appoint an independent panel when she had a duty fo do so0.” This allegation
can be responded to. It is submitted, however, that it falls outside the terms of
reference which do not contemplate a finding of misconduct against a specific
individual.

In paragraph 8.3.6 it is alleged that she “falled fo hold the former Vice
Chanceflor to account and instead protected the VC from any accountability to
Council unfil the latter part of 2022." This allegation is vague and imprecise. In
what manner is it alleged that the Chair did not hold the former Vice Chancellor
accountable? On what factual basis is it alleged that she “profected” the former
Vice Chancellor from accountability? What is alleged to have been the role of
Council as opposed to that of the Chair in this regard.

In paragraph 8.3.7 it is alleged that “in an aftempt fo protect and refrieve her
own reputation, during the lafter part of 2022 offered the VC up as a proverbial
‘sacrificial lamb’, by suggesting fo the VC that she should resign.” This
allegation is vague. Why is it alleged that the Chalr tried to “retrieve her own
reputation™? What is the meaning of the phrase “retrieve her own reputation”
in this context? Why is it alleged that the Chair “offered the VC up as a
proverbial sacrificial lamb™? What is the meaning of this phrase? Why is it
alleged that it was the Chair who prevailed on the former Vice Chancellor to
resign, as opposed to the former VC's own voluntary decision?

In addition to the vagueness and lack of clarity highlighted above, the Chair
has been denied access to the witness statements, transcripts and recordings
which support the allegations against her.

It is irrational, unreasonable, and procedurally unfair that she is denied access
to information which implicates her, yet she is expected to answer to vague
charges of misconduct. The fact that the Panel shall conduct its affairs in an
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inquisitorial fashion does not excuse it from the duty to comply with the
fundamental precepts of procedural faimess, namely that a person who is
accused of impropriety — the Chair clearly is — must know the case against

them.

It is submitted that the Panel should order the production of full pariiculars, and
the statements, transcripts and recordings of the allegations made against the
Chair.

THE HIGHER EDUCATION ACT, 1987

31.

32.

33.

34.

The Applicant submits that her participation before the Panel was requested
to improve governance at UCT. She acknowledges that the office of the Vice-
Chancellor ("VC") and Deputy Vice-Chancellors ("DVCs"), (referred to as
Members of the Executive), form part of UCT's institutional governance
structure.

These employees form part of the University's executive staff and are
appointed by Council in terms of section 34(2) of the Higher Education Act 101
of 1997 ("HEA"), in consultation with the Senate. Paragraph & of the
Institutional Statute in turn, empowers Council to appoint the VC.

In terms of paragraph 11 Council is empowered to appoint up to four DVCs.
Both paragraphs 8 and 11 of the Institutional Statute seek to create a broader
consultative process than the HEA, obliging Council to consult with Senate and
Institutional Forum in the decision to appoint the VC and DVCs.

With respect, it is however not immediately clear why the Panel seeks
submissions on the “chair's role and conduct in relation to Senate”, At the level
of institutional govemance, the answer is contained in the HEA and
Institutional Statute. In terms of section 26(1) of the HEA, Senate accounts to
Council “for the academic and research functions of the public higher
education institution and must perform such other functions as may be
delegated or assigned to it by the council”. The senate is comprised of, amaong
others, the VC, DVCs, and members of Council.
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The Chair of council, in that designation, plays no role in relation to the senate,
other than to serve as the chair of council to whom senate accounts and to, as
chair of council, communicate to senate any functions council has assigned to
it.

It is of course trite that where any of the grounds listed in section 42 or 45 of
the HEA are alleged, the Minister of Higher Education is empowered to issue
a directive to the University to comply with the HEA, or its Institutional Statute.

Where such directive is issued, and the institution has failed to comply
therewith the Minister may appoint an independent assessor. The Minister is
also empowered to appoint an assessor where the council requests such an
appointment in writing.

While the ToR establish the Panel of Inquiry pursuant to a resolution of council
at its meeting of 15 October 2022, and while council is indeed empowered to
regulate its governance processes most efficiently, it must do so within the
framework of the HEA and Institutional Statute. There are no empowering
provisions in the HEA or Institutional Statute permitting council to assign its
functions to a Panel as constituted in the amended ToR.

Council is empowered by paragraph 12(4) of the Institutional Statute to only
delegate and assign its powers and functions to a closed list of structures,

namely -
A committee of the council,
A member of the council;
Any officer of the University; or
Other structures of the University.

Although created by council resolution, the Panel is none of these struciures,
which may affect its ability inquire into governance constraints, notwithstanding
the October 2022 resolution.
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If this process is an institutional investigation, it can only be done by council or
delegated by council to the structures identified in paragraph 16 above.
Alternatively, the inquiry must then proceed in terms of the relevant provisions
of the HEA, and council must request in writing under section 45(a) of the HEA
that the Minister appoint an assessor, or that the Panel so constituted is
appointed by the Minister in terms of section 45(a).

Consequently, the committee does not have the power to adjudicate the issues
as set out in the terms of referance.

LEGAL REPRESENTATION

43.

44.1.

44.2,

Rule 7.2 of the operating procedures provides that where any person
appearing before the Panel wishes to be legally represented, they must show
good cause why legal representation should be permitted. Rule 10.1.4 makes
provision for a person to be assisted by a legal representative at the hearing if
they are summoned to appear as an “implicated person.” The test formulated
by the Panel for legal representation is thus whether good cause has been
illustrated to justify leave to be legally represented being granted.

The Supreme Court of Appeal in Hamata and Another v Chairperson,
Peninsula Technikon Internal Disciplinary Committee and Others® held
that there is a discretion whether or not legal representation should be
permitted for bodies such as the present. The following factors guide the
discretion -

the factual or legal complexity raised by the charges:

the potential seriousness of a possible finding against the accused
employee; and

52002 (5) SA 448 (SCA) at paras 9; 11-13.
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the prejudice the accused employee might suffer as result of not being
permitted legal representation.

The Chair applies for legal representation in light of the following -
she is an implicated person:
the allegations against her are serious;
if her conduct is impugned, that carries grave consequences for her;
she has no legal training or background;

She is required to cross examine those persons who have implicated her so
that the veracity of their versions could be tested; and

the case is factually and legally complex.

VC ORDER

46.

47.

Finally, it is common cause that the former VC was central to the inquiry and
has left the employ of the University. The University and former VC have since
reached a settlement and the ToR was subsequently amended to require the
panel "to consider and investigate issues of governance that have affected and
are affecting the University without specifically investigating the conduct of the
former Vice-Chancelior”.

The role of the Chairperson and VC are intertwined. Considering the
amendments to the ToR, we seek clarity as to the role of the former VC in the

inquiry.

CONCLUSION

48,

48.1.

48.2,

We seek an order regarding the following:

That the committee does not have the powers to make any finding as to the
conduct of the Chairperson;

That the University fumishes the Chair with the particulars sought herein;
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| representation;

48.4. That the Chairperson is entitied to all documents fumished to the panel that

pertains to allegations against her; and

48.5. That the Chairperson has the right to cross-examine witnesses who gave

evidence against her.

DATED AT SANDTON ON THIS THE 08" DAY OF MAY 2023

CDH

CLIFFE DEEKER HOFMEYR

PSRledT
CLIFFE DEKKER HOFMEYR INC
Applicant's Attormeys
1 Protea Place, Cnr Fredman Drive
Sandown
Sandton
Tel: 011562 1107
Fax: 011 562 1607
Email: Aadil.Patel@cdhlegal.com
Ref: A Patel/02060536
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| ATTORNEYS

established 1894

Cliffe Dekker Hofmeyr Your Ref A Patel'02060536
Our Ref LINI45/0001
Direct Tel 021 464 4700
Direct Fax
PER EMAIL: aadil.patel@cdhlegal.com E-Mail ameyer@heroldgie.co.za

Co: Tamsanga.Mila@edhlegal. com Dite =l a0

Dear Aadil
INDEPENDENT INVESTIGATION INTO UNIVERSITY OF CAPE TOWN GOVERNANCE
1. Your letter dated 18 April 2023 refers.

2. The scope of the Panel's investigation is set out in the Revised Terms of Reference which
were adopted by the Council of UCT {"the Council”) on 11 March 2023 (“the RToR").

3. The RToR do not contain a paragraph 1.2. We assume that the references to "paragraph
1.2" in paragraphs 4, 14, and 18 of your letter under reply, are probably references to
paragraph 1.2 of the Terms of Reference {which were adopted by the Council on 15 October
2022 (“the ToR™)) which reads as follows:

“The Panel shall prepare a report and submit it to Council by 31 December 2022. The
report shall make specific conclusions on the issues identified in para 3 below and
recommean ] ific_action. a fak rally and against an ific
individuals. The Panel shall also prepare a redacted report that will be made available
fo Senate.” (My emphasis)

4. Unlike what is stated in your letter under reply, the Panel was indeed tasked in paragraph
1.2 of the ToR, amongst othars, to make recommendations regarding findings in respect of
the specific actions to be taken against an individual.

‘Wambley 3. 80 Mckenze Streal, Cape Town BOO1 m
Dagax 53 Cape Town, PO Bax 105 Caps Toan 000 Sauth Africa

Carporie & Commescial, Emplaymesi & Public, Family & Mairmonial, insshesacy & Resisess Bescus, nssmnce, Lilgaiios & Dispuis Resciuien, Fensicn & Finascial Services, Passsnal injury,
Fragaty, Wils, Truws & Eslates
DEECTORS: Susksak Sirkar B4 LLD [Chairran|, Plwcs is Acus 08 LLS HeeaD {Chisd Ceacuias), Linds Jordssn OA LS PS Dip Tas Law, Barin Yarcealen B Rek {&cc) LLO, Fickard Drewn B5 LLD
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. The scope of the Investigation of the Panel has now heen amended and is set out in

paragraphs 4(a) to 4(c) of the RToR (the wording of which is correctly quoted in paragraphs
4.1.1 to 4.1.3 of your letter under reply, but incorrectly referenced therein as “set out” in
paragraph 3 of the ToR).

In paragraph 9 of your letter under reply, you state the following:

“With respect, if is however nol immedialely clear why the Panel seeks submissions on the

“chair's role and conduct in relation to Senate”,

. We are uncertain on what this statement is premised. In paragraph 4 to 4.5 of our previous
letter of 13 April 2023, we have set out what the issues are which the Panel wishes your
client to address them on. Submissions "on the chair's role and conduct in relation to Senata”™

were not expressly called for.

. Your client is indeed an implicated person, in that the following adverse comments have

been made against her by more than one witness:

8.1 That she withheld information from and misled Faculty Boards, Senate, and Council
regarding former DVC Lis Lange's availability for a second term and the reasons why
she did not pursue it

8.2 That she undermined the effective functioning of UCT.

8.3 That she did not perform her functions and duties as Chair of Council effectively, in that

she inter alia:

8.3.1 failed to ensure that the Council fulfilled its undertaking, provided by the previous
Council, to oversee the functions and duties of the VC.
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failed to act on the allegations contained in the 2019-Ombud report after she was
appointed as Chair of Council, and after it would have been clear to her that the
Council under the former Chair, took no steps to act on these allegations.

failed to take reasonable steps to address the breakdown within the relationship
of the executive leadership team.

acted in an unfair and wrongful manner towards former DVC Lis Lange which
caused the latter to accept early retirement and to not pursue a second term as
DV,

failed to recuse herself from the deliberations and vote regarding Council's
decision on 6 October 2022 not to appoint an independent panel when she had
a duty to do s0.

failed to hold the former Vice Chancellor to account and instead protected the VC
from any accountability to Council until the latter part of 2022,

in an attempt to protect and retrieve her own reputation, during the latter part of
2022 offered the VC up as a proverbial ‘sacrificial lamb', by suggesting to the VC
that she should resign.

8. Your client's rights and obligations as an implicated person are set out in the Amended

Operating Procedures. It would be improper for the Panel to provide her with legal advice

about the way she should respond to the allegations against her.

10. However, we reiterate that your client is a vital witness to the scope of investigation of the

Panel, who would be able to contribute materially to the work thereof. Without her input, the

Panel will only have the version of, amongst others, the witnesses who have implicated her.
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It therefore seems obvious that it would be in the best interest of both your client and UCT
for your client to make herself available as a witness. As Chair of the Council which took the
decision to appoint the Panel, we assume that your client will be cooperating with the work
thereof.

As a result, the Panel has instructed the Secretariat to inform you, as we hereby do, that
arrangemants have been made for your client to testify before the Panel on 8 May 2023
Your client will be required to attend in person at the venue in Cape Town.

Further, your client is required to submit her statement to the Secretariat by no later than

Thursday, 27 April 2023 (via email at communication@heroldgie.co.za and

ameyeridheroldgie.co.za), so that the Evidence leaders may prepare and, if necessary,

consult with her prior to her testimony.

Yours faithfully
HEROLD GIE

A MEYER
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Amendments to Council Resolution Establishing an Investigative Panel

Recalling that, on 21 February 2023, Council adopted a resolution accepting and approving the
Memorandum of Apreement between the Umiversity and the former Viee-Chancellor,
Professor Mamokgethi Phakeng, and agreed to review the current constitution and mandate of
the Investigative Panel in order to determine an appropriate form for the Panel that would
enable it to consider and investigate issues of governance that have affected and are affecting
the University without specifically investigating the conduct of the former Vice-Chancellor;

and
Considering the legal advice Council has received;

Council hereby reviews the constitution and mandate of the Investigating Panel as set oul in
Council Resolution dated 15 October 2022 as follows:

I.  The Panel retains the current four members (including the current Chair), with three
members constituting the quorum as stated in the original terms of reference (dated 24
October 2022),

2. The Panel shall not conduct its inquiry in an adversarial fashion. Rather, it shall adopt an

inquisitorial approach with the assistance of an evidence leader,

3. The purpose of the inguiry shall be primarily forward looking although, based on its
findings, the Panel is authorised to recommend redress where warranted., The Panel is
thus authonsed to make recommendations that could help Council and the University to

prevent and better address any of the failures of governance the Panel finds,
4, The scope of the inquiry shall exclude any consideration of whether the former Vice-

Chancellor committed any disciplinary offence. Rather, it shall focus on the following:

8,  The circumstances surrounding the resignation or retirement of members of the

executive including DVCs, deans, directors and other employees linked to the



senior leadership, with the specific purpose of finding out whether executive
relations and the failures of governance within Couneil, its officers and structures

contributed 1o this;

b, Inrelation to 4(a) above, the Panel is empowered to advise whether any unfaimess,
breaches of labour law or UCT Statutes, regulations and policies took place,
whether any remedy is possible and practicable, and whether there are policy gaps

that need rectifying; and

c.  The role of Council in handling the Ombud report and subsequent reports, and
whether there were any failures of governance in this regard that still need to be

addressed.

The Panel shall not make any specific findings touching on the personal responsibility of

the former Vice-Chancellor with regard to 4 above.

Due to Council Resolution dated 21 February 2023 referred to in the preamble and
clanses 4 and 5 above, the former Vice-Chancellor shall not be required to appear before

the Panel, or to submit evidence to it

However, the Panel shall not disregard any relevant evidence submitted by any person
touching on the conduct of the former Vice-Chancellor which i3 imputable to the
University provided that the Panel shall treat such evidence with appropriate caution to
avoid undue prejudice 1o the University, In order to avoid breaching the Memorandum
of Agreement referred to in the preamble, the Panel shall not make specific findings
concerning the personal responsibility of the former Vice-Chancellor for any wrong
possibly constituting misconduct. The Panel may however make conclusions or findings
pertaining o her acts and omissions taken and made in the ordinary course of

employment and therefore attributable to the University.

In admitting and considering evidence touching on the conduct of the Vice-Chancellor
as referred 1o in 6 and 7 above, the Panel shall be directed by the need to ensure that the

University accounts and takes full responsibility for all actions and omissions attributable
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1o it that may have had an adverse impact on the rights and interests of its employees and

other members of the university community.

9. With regard to clauses 6, 7 and 8 above, the Panel shall retain the authority to decide

what fairness demands under the specific circumstances presented before it

10, The Panel shall only consider evidence and reports that are relevant to matters defined in
4 above. It shall not consider submissions of a general nature from any group or

individuals unless those submissions constitule admissible evidence.

11, This Resolution takes precedence over all prior Council Resolutions pertaining to the
Investigative Panel and its Terms of Reference. Prior Resolutions and Terms of
Reference shall apply to the extent that they do not conflict with any term of this
Resolution,

Approved by Council 11 March 2023
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| ATTORNEYS

established 1894

Cliffe Dekker Hofmeyr Your Ref A Patel/D2060536
Our Ref LINI45/0001
Direct Tel 021 464 4700
Direct Fax
PER EMAIL: aadil.patel@cdhlegal.com E-Mail ameyer@heroldgie.co.za

. Date 9 May 2023
Co: tamsanga.milaf@edhlegal.com d

pule.shakui@cdhlegal.com

Dear Aadil
INDEPEMDENT INVESTIGATION INTO UNIVERSITY OF CAPE TOWN GOVERNANCE

The Chairperson of the Panel has requested us to respond to your client's interlocutory application

as follows:

1. Whether Council has the authority to appoint the Panel is not something the Panel can
decide,

2. As to the interpretation of the Revised Terms of Reference, the Panel has done this and has
determined that making findings against the Chair of Council ("CoC") is within its mandate.

3. A summary of the material facts regarding the allegations that the CoC misled Senate on the
circumstances and facts surrounding the departure of Professor Lange, the other material
allegations against her regarding the 2019-Ombud report, the & October 2022-Council
meeting and the conversation between her legal representative and Prof, Hall an 23 October
2022, is included herewith. In this regard, your client is reminded of her duty to keep the
information contained in the Summary confidential.

4, The CoC must submit a written statement to the Secretariat on or before close of business
on FRIDAY, 12 May 2023, in which she responds fully to the allegations contained in the
summary, together with any supporting documentation.

‘Wambley 3, 80 Mckenze Sireal, Cape Town BO01 m
Ciapax 52 Cape Town, PO Bax 105 Caps Town 8000 Sauth Africa
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5. The CoC will be required to present herself in person for examination by the Evidence
Leaders and the Panel, on WEDNESDAY, 17 MAY 2023, at 09h30 and at a venue in Cape
Town, the details of which will be provided to you.

6. Subject to her compliance with the Panel's Rules of Procedure, the CoC may have a legal
representative present with her when she testifies,

Yours faithfully
HEROLD GIE

A MEYER
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SUMMARY OF FACTS

The following are a summary of the material facts regarding the allegations against
the Chair of Council:

1. Ms. Mgonyama is appointed as the Chair of Council {(*CoC") | July 2020,
taking owver from the former Chair, Mr Sipho Pityana, who was the CoC when

the 2019-Ombud report was tabled.

D: Despite her knowledge that neither the previous CoC, nor Council itself, took
any steps to act on the allegations contained in the 2019-Ombud report
against Prof. Phakeng (“the WC"), she also fails to take any steps to
investigate these allegations against the VC, nor does she hold the VC to

account.

3. On 20 May 2021, the CoC indicates to Professor Hall ("Prof. Hall®) at a
meeting of Executive at Spier organized by Board of Practice that she wants
to terminate Associate Professor Lange's (*A/Prof. Lange”) position as DVC.
Prof. Hall advises the CoC on the procedures regarding the renewal of
A/Prof. Lange’s contract at the end of her first term in January 2023. The
strategy involving the renewal of the VC's contract and not renewing A/Prof.

Lange’s, was articulated here for the first time.

4, On 17 December 2021, the CoC contacts a member of the HR. department
at UCT to set up a meeting on 3 January 2022, which arrangement was

confirmed on 2 January 2022,
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On 3 January 2022, the CoC and the HR representative meet. At this
meeting, they discuss relationship problems between the VC and A/Prof.
Lange, arising from, amongst others, the 4 December 2021 Council meeting.
The CoC explains that she believes A/Prof. Lange must leave as soon as
possible. The CoC makes it clear that the VC is aware of her plans, stating
that that the VC is “in the loop," but that she (the CoC) will be dealing with

HR on the issue.

Later that same day, the CoC meets A/Prof. Lange and intimates that she
should consider leaving. According to A/Prof. Lange, she made it clear to the
CoC that she wishes to stand for a second term. The CoC indicates to her
that she will not have the support of Council and that it will be difficult for her
to continue in her role as DVC. The CoC tells her that it will be pointless to
apply for the renewal, because she will not get appointed — “no one will get
a renewal if the Vice-Chancellor doesn'f get along with them"”. A/Prof. Lange
is distressed by this and contacts her lawyer who advises her to record her

recollection of the conversation, which she does on 4 January 2022,

On 4 January 2022, Prof. Hall meets the CoC at her home. She reports to
him that A/Prof. Lange "hijacked the meeting,” was "aggressive” and
“combative” and said she would not be able to work with the VC for another
term. In response the CoC, said that, if this is her (A/Prof. Lange’s) atlitude,
it would be difficult to continue her rale as DVC. The CoC also tells Prof. Hall

that she will now step back and let HR. manage the issue.
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A/Prof. Lange meets with HR on 27 January 2022, At this meeting A/Prof,
Lange relates what happened at her meeting with the CoC on 3 January
2022,

On 31 January 2022, HR meets with A/Prof. Lange on behalf of the CoC.
AfProf. Lange is still angry and wants to renew her contract but begins to
resign herself to the reality that they want her to go. HR. proposes that A/Prof.
Lange leaves as DVC at the end of February. A/Prof. Lange refuses and

proposes that she be allowed to stay until the end of March 2022.

During the first three weeks in February 2022, negotiations regarding the

termination agreement between HR and A/Prof. Lange continues.

On 22 February 2022, the CoC receives an email from HR regarding the draft
termination agreement, a copy of which is sent to the CoC via email on 23

February 2022.

On 4 March 2022, the CoC calls A/Prof. Lange on WhatsApp to consult her
about the VC's reappointment. It is a brief conversation. A/Prof. Lange
mentions what she believed to be the VC's strong points but also says that
the renewal must be predicated upon a better relationship with the Executive.
She also says to the CoC that she is still considering lodging a grievance

against the VC.

On 13 March 2022, Prof. Hall sends an email to HR, in which he states,

amaongst others, the following:
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“... Not sure if Babalwa has briefed you, but she has asked me to help with the
confidential seftlement issue that you're working on with her, given her role as
RemCom (Chair). At Babalwa's request | have a call set up with Gavin Stansfield® this

Tuesday. Can we talk before then? All the best, Martin."

* The reference to Gavin Stansfield is to the lawyer who is advising the

university on the terms of the contract.

14, On 14 March 2022, the CoC responds to the draft agreement in an email to

HR:

“That’s fine. | just want you to look at the legal parts of the agreement. I'm still happy

with the terms.”

15. On 15 March 2022, the CoC is briefed by HR via email on the agreement
informing her that they have agreed on the projects that A/Prof. Lange will

complete, and stating the following:

“... sant a final draft to Martin who was going to brief the VC at 17h30 today as VC will
present the item at RemCom... she will, as per normal process send the papers to
yourself and Kgethi for signoff with 2 recommendations 1) that we take the item 17
March remcom meeting as a matter of urgency and 2) that we do not circulate papers

ahead of the meeting.”

16. On the same day, Prof. Hall emails HR, stating amongst others, the following:
“.... Will you be able to give the final version to me by about 5, so that | can prep for

my briefing of Kgethi at 05:307"
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17. HR responds to the aforesaid email as follows:
‘made good progress. finalised from an HR perspective and sent to Gavin earlier. We

have been engaging and sent him contract documents. I'm now awaiting his version..."

And
“she will then, as per normal remcom process send to the Chair and the VC for signoff
and make 2 proposal to them for approval 1) to take this as a matter of urgency at the

remcom meeting on Thursday and 2) not to circulate papers beforehand.”

18. Prof. Hall states further in an email as follows:

“... We've been through the contract and Kgethi understands the time line,” leave
blocks, etc. She is though hesitant about two things, the timing (should we wait until
after her renewal is complete?) and the principle of a payment of R1.6m given the poor
performance issues...I've asked her to talk this through directly with Babalwa ahead

of RemCom, which she will do (this evening, if she can get through).”

*The “timeline” issue refers to sequencing of the renewal of the VC contact
and the termination of Prof Lange's employments as DVC. The "principle of
payment” refers to the concern of justifying a gratuity in the face of an

allegation by the VC that the DVC had not performed.

19. HR acknowledges the email and expresses some “caution™
“Thanks for the update. The timing question is noted. On the performance issue, I'm
not sure which cycle is being referred to. It will need to follow an evidenced-based

approach.”

and:
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“... wait on feedback and approval from the Chair and the VC in alignment with the

decisions on the issues that she's now raised.”

20. On 16 March 2022, Prof. Hall emails HR on the VC's and the CoC's

response to “the timing issue™

"Kgethi and Babalwa have agreed not to take it to RemCom and that this be initiated

after the VC renewal process is complete (so early April).”

21. Regarding the VC's problem with an ex gratia payment to A/Prof. Lange,

Prof. Hall says:

“I will let it cool for a few days and then ask KG at a briefing.”

22. HR confirms this on the same day:

"So, nothing to go to RemCom now?”

23. HR further tries to explain that dealing with the ex gratia issue separately
may create a potential risk to the University and for the conclusion of the
agreement, and also cautioned the CoC about “delaying and dragging

things out unnecessarily.

24, On 17 March 2022, A/Prof. Lange signs the agreement. On the same day
REMCOM meets on an onling platfiorm. The CoC, the Deputy Chair of
Council and the VC are among the attendees. There are two confidential
issues on the Agenda, which means that no HR representative is present

to record what happens when these issues are discussed. The two issues
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are the renewal of the VC's contract and the termination of the DVC's

contract.

25. On 18 March 2022 Prof. Hall emails HR regarding the signed agreement:
"Babalwa tells me that Lis signed the agreement last night and that she wants it to go
to RemCom after Senate. So, the signature must have been dependent on RemCom

approval.”

286, He continues suggesting that the VC has not been briefed on the latest
development i.e., presumably that A/Prof. Lange signed the agreement

(1062-63):

“I haven't talked to Kgethi about this yet. Did Babalwa brief you?"

27. HR responds:
“Babalwa spoke to me in preparation for RemCom. | made some changes to the
agreement per discussion and secured the signature for her ahead of RemCom, am

awaiting the outcome.”

28. The Senate is due to consider the proposal for the VC's renewal on 22
March 2022. A clause referring to the agreement being subject to approval
by REMCOM was included in the final version signed by A/Prof. Lange, as

well as an exit date of 30 April 2022.
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Prof. Hall then asks:

“So, the exit agreement did go to RemCom yesterday evening after all? Kgethi must

have changed her mind."

30.

31.

32.

On 22 March 2022, the CoC presents the motivation for the VC's renewal
at the Senate meeting where she informs the Senate that “while the
challenges within the Executive team were known, ongoing work was being
done to address the issue sin this area and each member of the Executive
had indicated that they remained committed to working with the Vice-

Chancellor if she is appointed for a second term”.

She assures Council that where there are "identified issues with the Vice —
Chancellor's interpersonal relationships...[she]... would continue to hold
[her] accountable for her part in these issues.” After some debate, Senate

votes to renaw the VC's term for a further five years. The vole is as follows:

Support 142
Oppose 31
Abstain 9

On 28 March 2022, the VC and A/Prof. Lange meet at one of their "regular
meetings” where she acknowledges the process and agreement leading to
her departure. The VC indicates surprise at the document but then says
that she had changed A/Prof. Lange's stepdown date to 30 April 2022,
which provides further corroboration that she was aware of the agreement

and amended it before it was signed by A/Prof. Lange.
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On 14 April 2022, A/Prof, Lange meets the CoC in Sandton for a “close-off
meeting” where she indicates her continued commitment to working at

UCT.

On 19 April 2022, the VC announces A/Prof. Lange's stepping down at an

Extended Executive meeting.

On 20 April 2022, the VC signs the agreement.

On 3 May 2022, UCT makes the official announcement regarding A/Prof.

Lange's departure.

On 4 May 2022, at a Commerce Faculty Board meeting, the VC says, in
response to a question from one its members regarding the reasons for
AlProf. Lange's departure, that her termination was wvoluntary and for
personal reasons, and that she had no role in this decision. In fact, she

signed it a month after Lange had signed it.

On 10 June 2022, Prof. Moultrie, acting on his concerns, tables a motion at
Senate asking questions to be answered al the following plenary meeting
as to whather "the Chair of Council was aware of A/Prof Lange’s impending
departure when she addressed the Special Senate Meeting on 22 March
2022 and if so whether she had consulted with DVC Lange and the VC to
establish the reasons for DVC Lange's departure.” And further "whether the

Chair is able to provide clarity on the reasons for the early resignation of
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AfProf Lange from the position of DVC... and does the Chair of Council
know of any further instability in the senior leadership structures of the

University."

In her written response to these questions on 23 September 2022, the CoC
states, amongst others, that A/Prof. Lange indicated to her that she did not
want to be considered for a second term; that her reasons were both
personal and confidential; and that, at the time when she addressed the
Senate on 22 March 2022, “the matter was still with DVC Lange and the

Vice-Chancellor'.

On 29 September 2022, A/Prof. Lange sends a letter addressed to the
Chairperson of Senate, the Chairperson of Council, the proposer of the 10
June Senate motion, and the UCT Senate asserting that the CoC's

response is a misrepresentation.

On 30 September 2022, the Senate debates the issue and resolves to
establish a group of 10 members to investigate the facts and to report back
to a Special Senate meeting. The outcome of the meeting was widely

reported in the media.

On 3 October 2022, the CoC addresses a letter to the Senate, questioning

its authority to launch an investigative process.

On 6 October 2022, a Special Council meeting convened to discuss the
outcome of the Senate meeting. The CoC recuses herself as Chair but

remains for the discussion and the subsequent vole despite her being
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conflicted on the issue. The Deputy Chair of Council takes over the Chair,
despite being alleged to also be conflicted because she is Chair of the
University Human Resources Committee. The meeting is required to decide
on whether to establish a sub-committee or an independent panel to
investigate the facts. 28 members cast their ballots and each positions
garners 14 votes. The Deputy Chair of Council casts a deciding vote in

favour of the formation of a sub-committee.

Later that evening, at about 23h00, a statement is issued to the University
Community in the name of the Deputy Chair of Council in which she states
that the CoC met with A/Prof. Lange on 3 January 2022 "as a confinuation
of her informal and confidential engagement with stakeholders of the
university on the re-appointment of the Vice-Chancellor. During this
meeting, when she (the CoC) informed Associate Professor Lange about
the possibility that the Vice-Chancellor's term of office would be renewed,
Associate Professor Lis Lange became abrasive, aggressive and abusive,
making clear her own ambition to succeed Professor Phakeng as the Vice-
Chancellor.” The statement also adds an untruth that there was consensus

in the meeting regarding the appointment of a sub-committee.

Contrary to established practice where Council's statements to the
University are only issued once the Registrar ensures that it is aligned with
the minute of the meeling, this statement was issued in haste without the

Registrar having confirmed its accuracy.
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On 7 Qctober 2022, 14 Council members sign and issue a statement

distancing themselves from the communigue issued the day befare.

©On 15 October 2022, a Special Council meeting rescinds its decision of 6
October to appoint a sub-committee and votes to establish an independent

investigation into recent developments.

On 23 October 2022, Mr. Aadil Patel of Cliffe Dekker Hofmeyr, calls Prof.
Hall at the instance of his client, the CoC, ostensibly to discuss the timeline
regarding the processes leading to A/Prof. Lange's departure. However,
Mr. Patel says to Prof Hall that he is not interested in the timeline, but that
the strategic issue at play is that someone must be sacrificed to safeguard
the CoC's reputation. Prof. Hall believes this to be a reference to the VC.

Prof. Hall makes a contemporaneous note of the discussion.

On 26 October 2022, a Special Senate meeting considers a report from its
sub-committee of 10 members and approves the appointment of an

independant investigation.

On 7 December 2022, the CoC announces that VC will be put on medical
leave immediately and that an acting VC will be appointed. At the time,
the VC is undergoing “routine tests” in hospital. According to Prof. Hall,
the VC is not consulted about this decision and the relationship between

her and the CoC begins to sour.

During December 2022 to January 2023, the CoC continues to push the VC

to take a settlement and leave, threatening to suspend her for disciplinary
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reasons. According to Prof. Hall, this was part of the strategy mapped out

by Mr, Patel on 23 October 2022,




