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1. The applicant (‘Transnet’) seeks the eviction of the first and second respondents (‘the unlawful occupiers’) from three properties owned by Transnet in terms of s 4, alternatively s 6, of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (‘PIE’).[footnoteRef:1]   The unlawful occupiers appear to comprise of some 282 persons[footnoteRef:2] who have been unlawfully occupying ten pockets of land[footnoteRef:3] located on the properties from as far back as 2013 (in respect of Area J)[footnoteRef:4] to around 2022 (in respect of Areas G, H and I).[footnoteRef:5]   [1:  	NoM, prayer 1, rec.7.]  [2:  	City AA para 49, rec. 289.]  [3:  	These pockets are identified as Areas A to J by Transnet.  FA para 31 – 33, rec. 26.]  [4:  	FA para 114.4, rec. 40]  [5:  	FA para 114.3, rec. 40.] 

2. The City contends that it is not just and equitable for the City to be called on to provide the unlawful occupiers with emergency housing as the undisputed evidence shows that the unlawful occupation provides an informal base for opportunistic criminal activity.[footnoteRef:6]  But, if notwithstanding the circumstances of the unlawful occupation, this Court determines that it is nonetheless just and equitable for the unlawful occupiers to be offered emergency housing, the City submits that it is appropriate for Erf 4328, Langa (‘the Langa site’) which is owned by Transnet to be used to provide emergency housing for the unlawful occupiers as Transnet, despite the contradictory stance adopted in its replying affidavit, is willing to dispose of the Langa site to the City for this purpose.[footnoteRef:7] [6:  	City AA para 57 – 71, rec. 492-501; City SAA para 52 – 64, rec. 656 – 662. ]  [7:  	RA para 79, rec. 715.] 

3. Insofar as the unlawful occupiers who are foreign nationals is concerned, the relevant legislative provisions mandate that foreign nationals who are not lawfully present in South Africa (‘undocumented foreign nationals’) are to be assisted with emergency housing on the conditions prescribed by the fourth respondent (‘DHA’) on a case-by-case basis.  The City contends that it is therefore incumbent on DHA to give directions to the City and Transnet as to the manner in which undocumented foreign nationals fall to be treated in this eviction as the provisions of the National Housing Code, 2009 (‘the Housing Code’) enacted in terms of s 4 the National Housing Act 107 of 1997 (‘the Housing Act’) provides that the manner in which undocumented foreign nationals fall to be treated in an eviction falls within the remit of the DHA.[footnoteRef:8]   [8:  	City AA para 84 – 87, rec. 506-508.] 

4. Despite the strident objections of Transnet and the unlawful occupiers, the City’s position regarding its obligations to provide emergency housing accords with the prevailing jurisprudence which makes it clear that the just and equitable enquiry that a Court must engage in when it is called on to make an order in eviction proceedings in terms of PIE is a fact specific enquiry which requires the Court to balance all relevant factors including, inter alia, the nature of the occupation and the circumstances in which the occupation took place. 
5. The position adopted by Transnet and the unlawful occupiers that it can never be just and equitable for an unlawful occupier to evicted without an offer of emergency housing if homelessness may result is premised on a misreading of the established jurisprudence.  
6. In these heads of argument we address: 
6.1. The failure of the unlawful occupiers to put up any admissible evidence on oath.  In this section we deal with the application to strike out certain portions of the answering affidavit of Mr Ally Al-Habsy (‘Mr Al-Habsy’).
6.2. The common cause and undisputed facts. 
6.3. Why the eviction of the unlawful occupiers is both lawful and just and equitable in the absence of an offer of emergency housing.  
6.4. The City’s attempts at meaningful engagement and the obligations of Transnet and the unlawful occupiers in regard to meaningful engagement.
6.5. The City’s position in respect of emergency housing if the Court finds that the unlawful occupiers are entitled to emergency housing.  In this section we deal with:
6.5.1. Transnet’s misplaced contention that it bears no responsibility in respect of emergency housing;
6.5.2. The uncontested fact that the City has no suitable land emergency housing for the unlawful occupiers;
6.5.3. The inappropriateness of City Safe Spaces;
6.5.4. The appropriateness of the Langa site; and
6.5.5. The State’s obligations in respect of the provision of emergency housing to undocumented foreign nationals and DHA’s obligations to the Court.
6.6. The need for an inspection in loco.
6.7. The admission of the City’s further affidavit in terms of Rule 6(5)(e).
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7. Despite the fact that there is a distinct lack of clarity as to which unlawful occupiers are legally represented, the City and Transnet both accept that Ndifuna Ukwazi Law Centre (‘NU’) represents 266 of the unlawful occupiers.[footnoteRef:9] [9:  	Al-Habsy AA para 31, rec. 599. Transnet HoA para 157.3.] 

8. It bears emphasis that NU came on record for all the unlawful occupiers on 18 September 2025.[footnoteRef:10]  However, the unlawful occupiers and NU as their legal representatives have failed to comply with their respective obligations to this Court to place the relevant information in their possession relating to the personal circumstances of the unlawful occupiers before this Court in order for the Court to properly interrogate the justice and equity of ordering an eviction.[footnoteRef:11]   [10:  	Notice of Intention to Oppose dated 18 September 2025, Notices Bundle, p.38-40.]  [11:  	Occupiers of Erven 87 and 88 Berea v De Wet N.O and Another 2017 (5) SA 346 (CC), para 47.] 

9. It is settled law that one person cannot depose to an affidavit on behalf of another.[footnoteRef:12]  The courts have consistently held that it is impermissible for a deponent to an affidavit to give evidence on behalf of another where the latter does not file a confirmatory affidavit to confirm the evidence.[footnoteRef:13] [12:  	Gerhardt v State President 1989 (2) SA 499 (T) at 504G.]  [13:  	President of the Republic of South Africa and Others v South African Rugby Football Union and Others 2000 (1) SA 1 (CC), para 105. See also Competition Commission v Wilmar Continental Edible Oils & Fats (Pty) Ltd and Others 2020 (4) SA 527 (KZP), para 40, quoting with approval Von Abo v Government of the Republic of South Africa and Others 2009 (2) SA 526 (T), para 46, Tantoush v Refugee Appeal Board and Others 2008 (1) SA 232 (T) para 70, Gerhardt (supra) at 504G.] 

10. The only affidavits filed by the unlawful occupiers are those of Mr Al-Habsy, Ms Nosipho Olifant (‘Ms Olifant’) and Ms Sandra Adams (‘Ms Adams’).  The so-styled ‘provisional answering affidavit’ deposed to one of their attorneys, Ms Dyanti of NU, deals largely with procedural issues, summarises the content of an academic article annexed to the affidavit and deals with issues of law but does not deal with the personal circumstances of the unlawful occupiers.  Ms Dyanti’s averments in the ‘provisional answering affidavit’ are not confirmed on oath by any of the unlawful occupiers.
11. Mr Al-Habsy impermissibly purports to depose to the supplementary affidavit ‘on behalf of the [unlawful occupiers] represented by [NU].’[footnoteRef:14] Mr Al-Habsy’s averments regarding the personal circumstances of the unlawful occupiers is not confirmed on oath by anyone with personal knowledge of those facts.  Quite aside from the fact that Mr Al-Habsy is not entitled to depose to an affidavit on behalf of anyone other than himself and cannot depose to facts which are not within his personal knowledge, he in any event only purports to provide the personal circumstances of 97 of the unlawful occupiers in the table attached to his affidavit.[footnoteRef:15] [14:  	Al-Habsy AA para 2, rec. 591.]  [15:  	Al-Habsy AA para 31, rec. 599 and Annexure ‘AL2’, rec. 614 – 619.] 

12. Ms Olifant and Ms Adams have delivered affidavits styled as ‘confirmatory affidavits’[footnoteRef:16] but no averments relating to either of them are made in Mr Al-Habsy’s affidavit and in fact he does not even refer to them in his affidavit.  Ms Olifant and Ms Adams also impermissibly seek to ‘confirm the correctness of personal circumstances’ of the unlawful occupiers contained in Annexure ‘AL2’ to Mr Al-Habsy’s affidavit, however, there is no basis for their bald assertions that these facts are within their personal knowledge, and in the absence of any affidavits from the persons on whose behalf they seek to depose to affidavits, their evidence is inadmissible.  It is curious that neither Ms Adams nor Ms Olifant have placed any of their own personal circumstances before this Court despite deposing to affidavits.[footnoteRef:17] [16:  	Adams confirmatory affidavit, rec. 620 – 627; Olifant confirmatory affidavit, rec.628 – 633.]  [17:  	Adams confirmatory affidavit, rec. 620 – 627; Olifant confirmatory affidavit, rec.628 – 633.] 

13. Mr Al-Habsy’s averments regarding the personal circumstances of the unlawful occupiers constitutes inadmissible hearsay evidence to which no regard may be had, irrespective of any objection by the City or any other party.[footnoteRef:18]  The so-styled ‘confirmatory affidavits’ of Ms Olifant and Ms Adams do not cure the fatal defect that Mr Al-Habsy’s averments are not confirmed on oath by anyone with knowledge of the facts because there are no affidavits from any of the persons whose personal circumstances are supposedly set out in Annexure ‘AL2’ to Mr Al-Habsy’s affidavit.   [18:  	SARFU (supra) para 105, quoting with approval Langham and Another NNO v Milne NO and Others 1961 (1) SA 811 (N) at 817A - F, and the cases cited there.] 

14. There is thus no admissible evidence before this Court regarding the personal circumstances of any the unlawful occupiers, aside from Mr Al-Habsy’s averments in relation to his personal circumstances.  
15. It also will not assist the unlawful occupiers to seek, at this late stage of the proceedings, to try and rely on the provisions of the Law of Evidence Amendment Act 45 of 1988 (‘the LEAA’), in particular s 3 thereof.  The unlawful occupiers have failed to plead any reliance on the provisions of the LEAA as is clear from what is stated by Mr Al-Habsy in paragraph 4 of his affidavit where he states ‘[w]here I rely on information that is not within my personal knowledge, I state the sources of such information and verily believe such information to be true and correct.’[footnoteRef:19]  Moreover, no attempt is made in Mr Al-Habsy’s affidavit to meet the requirements for the admission of hearsay evidence as required by s 3(1)(c) of the LEAA.  Section 3(1)(c) of the LEAA is not a licence for the wholesale admission of hearsay evidence and it is not open to a party to fail to plead any reliance on hearsay evidence and to then seek in argument for the first time to make out a case for the admission of such evidence where no case is made out in the affidavits, which in motion proceedings constitute both the pleadings and the evidence.[footnoteRef:20] [19:  	Al-Habsy, para 4, rec. 591.]  [20:  	Transnet Ltd v Rubenstein 2006 (1) SA 591 (SCA), para 28.] 

16. The Constitutional Court in Occupiers of Erven 87 and 88 Berea[footnoteRef:21] held that it was inappropriate for the High Court in eviction proceedings to accept the version of a person purporting to represent the unlawful occupiers in that matter in circumstances where that person had no mandate to do so.[footnoteRef:22]  In Occupiers of Erven 87 and 88 Berea the occupiers were unrepresented, whereas in this matter NU represents the majority of the unlawful occupiers. [21:  	Occupiers of Erven 87 and 88 Berea (supra), para 56.]  [22:  	Id.] 

17. The contention that NU could not locate its clients so as to provide the Court and the parties with their personal circumstances and/or obtain their confirmatory affidavits, due to the ‘transient nature’ of their clients and NU’s supposedly limited resources[footnoteRef:23] is wholly unsatisfactory.  There is no explanation as to why NU was able to conduct a survey of 97 of its clients but was unable to obtain the confirmatory affidavits of those same persons and there is no explanation at all for what steps if any were taken to ascertain the personal details of the remaining 169 persons that NU represents. This despite NU having been on record for the unlawful occupiers for some seven months by the time Mr Al-Habsy’s affidavit was delivered.  A supposed shortage of resources does not and cannot absolve legal representatives of their obligations as officers of the Court to at the very least obtain instructions from their clients.  In addition, there is a positive obligation on the legal representatives involved in an eviction application to provide information relevant to the just and equitable enquiry in order to place the Court in a position where it is properly able to consider this before granting an eviction order.[footnoteRef:24] [23:  	Al-Habsy AA, para 31 - 32, rec. 599. ]  [24:  	Luanga v Perth Park Properties Ltd 2019 (3) SA 214 (WCC), para 47. ] 

18. The Constitutional Court in Occupiers of Erven 87 and 88 Berea explained the obligations on legal representatives as follows:[footnoteRef:25] [25:  	Occupiers of Erven 87 and 88 Berea (supra), para 47.] 

‘It is a consideration of justice and equity in which the court is required and expected to take an active role.  In order to perform its duty properly the court needs to have all the necessary information.  The obligation to provide the relevant information is first and foremost on the parties to the proceedings.  As officers of the court, attorneys and advocates must furnish the court with all relevant information that is in their possession in order for the court to properly interrogate the justice and equity of ordering an eviction…’
19. As was stated by the Full Bench of this Division in Luanga v Perth Park Properties Ltd, there is a duty on legal representatives in eviction proceedings as officers of the court not only to advise their clients of the obligation to make full disclosure of all relevant personal circumstances but to actively seek to assist their clients to present the necessary information.[footnoteRef:26]  [26:  	Luanga v Perth Park Properties Ltd (supra), para 48.] 

20. Recently, albeit in the context of ESTA proceedings, the Supreme Court of Appeal in Rowland and Others v Logo Carriers CC[footnoteRef:27] held that one cannot participate in proceedings through representatives, and decline to place relevant facts in evidence, and then, on appeal, seek to impugn a discretion on the ground that those facts were not considered.  Moreover, where the affidavits are silent on matters which a respondent should be able to address with relative ease, a satisfactory explanation should be provided for the omission. In the absence thereof, a court is justified in drawing the inference that a bald assertion of homelessness is not genuine and credible.[footnoteRef:28] [27:  	Rowland and Others v Logos Carriers CC 276/2024 [2026] ZASCA 36 (24 March 2026), para 32.]  [28:  	Luanga v Perthpark Properties Ltd (supra) para 48.] 

21. It bears reiterate that the unlawful occupiers have failed to put up any admissible evidence regarding their personal circumstances, aside from Mr Al-Habsy’s averments in relation to his own circumstances. Mr Al-Habsy impermissibly seeks to give evidence in respect of matters which fall outside of his personal knowledge.  Consequently, the City has sought to strike the hearsay averments in his affidavit as set out in the notice to strike out filed with the City’s further affidavit.[footnoteRef:29] [29:  	City notice to strike out, City Notices bundle rec.2-6.] 

22. Consequently, the City’s averments regarding the nature of the unlawful occupation stand uncontroverted.
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23. It is not disputed that Transnet owns the properties, that the properties are unlawfully occupied,[footnoteRef:30] and that Transnet requires the properties for its commercial activities.[footnoteRef:31] [30:  	FA para 3, rec. 15 – 16; FA para 20, rec. 21.  These averments are not responded to in the provisional answering affidavit of Ms Dyanti or in Mr Al-Habsy’s affidavit.]  [31:  	FA para 199 - 235, rec. 70 – 80.  These averments are not responded to in the provisional answering affidavit of Ms Dyanti or in Mr Al-Habsy’s affidavit.] 

24. Although the unlawful occupiers and Transnet attempt to deny the City’s averments in regard to the purpose of the unlawful occupation and in particular the City’s allegations regarding the use of the property for purposes of criminal conduct, neither party has put up any evidence to gainsay the City’s evidence.  The City has put up facts which it contends demonstrate that on a balance of probabilities, the properties are used as a base for crime. These facts have not been meaningfully disputed by Transnet or the unlawful occupiers.  The City has provided a detailed factual basis for why it contends that the most plausible[footnoteRef:32] and reasonable inference to be drawn from these facts is that the unlawful occupation of the properties provides a base for criminal activities.  [32:  	The term ‘plausible’, in this context, means ‘acceptable, credible, suitable’. See Ocean Accident and Guarantee Corporation Ltd v Koch 1963 (4) SA 147 (A) at 159C–D.] 

25. On the basis of the well-established rules governing evidence in application proceedings, the City’s version must be accepted and indeed cannot be rejected.  It is trite that in finding facts and making inferences in a civil case, the court may go on a mere preponderance of probability, even although in so doing it does not exclude every reasonable doubt, so that one may, by balancing probabilities select a conclusion which seems to be the more natural, or plausible, conclusion from amongst several conceivable ones, even though that conclusion is not the only reasonable one.[footnoteRef:33]  Thus, an inference may be drawn where the inference advanced is the most readily apparent and acceptable inference from a number of possible inferences.[footnoteRef:34]  If the facts permit of more than one inference, the court must select the most plausible or probable inference.[footnoteRef:35]    [33:  	Govan v Skidmore 1952 (1) SA 732 (N) at 734A–B and C–D, quoted with approval in Ocean Accident (supra).]  [34:  	AA Onderlinge Assuransie-Assosiasie Bpk v De Beer 1982 (2) SA 603 (A).]  [35:  	Cooper & Another NNO v Merchant Trade Finance Ltd 2000 (3) SA 1009 (SCA) at 1027–1028.] 

26. The City contends that based on the information available to it, the unlawful occupation of the properties cannot reasonably be said to have been driven by the need for residential shelter close to economic opportunities, but rather in light of the frequency of documented criminal activities in the immediate (1km) vicinity of the properties, the unlawful occupation of the properties appears to be driven by an attempt to create a base for opportunistic criminal activity specifically targeting road users and nearby infrastructure.[footnoteRef:36] More so, given the dearth of informal economic opportunities in the immediate vicinity of the properties.[footnoteRef:37]   [36:  	City AA para 58, rec. 493.]  [37:  	City AA para 58, rec. 493. ] 

27. If regard is had to the City’s specific factual averments,[footnoteRef:38] as compared to the paucity of the responses by the unlawful occupiers[footnoteRef:39] and Transnet[footnoteRef:40] it is clear that there is no basis on which the City’s version falls to be rejected and the City’s version must be accepted on a balance of probabilities. [38:  	City AA para 59 – 69, rec. 493 – 500; City SAA para 53 – 55, rec. 656 – 658.]  [39:  	Al-Habsy, para 14 -15, rec. 594; para 58 – 63, rec. 605 – 606.]  [40:  	RA para 54, rec. 708; para 56 – 58, rec. 709; para 151 – 154, rec. 729.] 

28. The City’s Safety and Security Statistics demonstrate that in the eight-month period between September 2024 and May 2025 there were 74 incidents of common robbery; 20 incidents of robbery with a weapon or instrument other than a firearm; 7 incidents of robbery with a firearm; and one incident of vehicle hijacking, all of which took place in the immediate vicinity of the properties.[footnoteRef:41]  The City’s freeway management system captured footage in the period from February 2022 to May 2025 of two incidents of cable theft; five robberies and one car break-in on the stretch of the N1 highway adjacent to the properties.[footnoteRef:42] [41:  	City AA para 60, rec. 494.]  [42:  	City AA para 62, rec. 496. ] 

29. In the one month period between December 2025 and January 2026 City Law Enforcement attended to various incidents which took place within 700m of the properties involving motorists using the section of the N1 including seven incidents of vehicles travelling on the N1 being attacked with bricks, sustaining damage to windows and their undercarriages and a disabled couple travelling in a vehicle on the N1 being attacked and robbed and their vehicle’s windows damaged and their cell phone stolen.[footnoteRef:43] [43:  	City AA para 65.3, rec. 498.] 

30. The South African Police Services (‘SAPS’) statistics demonstrate that in the six-month period from January 2025 to June 2025, there were 44 arrests made for criminal activity in the immediate vicinity of the properties.[footnoteRef:44]  These arrests relate to charges for dealing in drugs; possession of drugs; possession of unlicensed firearms; possession of ammunition; possession of a dangerous weapon; riotous behaviour; intimidation; possession of copper wire; assault GBH; possession of stolen vehicles; robbery; possession of house breaking implements; resisting arrest; defeating the ends of justice; driving under the influence and assault on police officer.[footnoteRef:45] [44:  	City AA para 61, rec. 495 – 496. ]  [45:  	City AA para 61, rec. 495 – 496. ] 

31. The SAPS statistics for the eight-month period from September 2024 to May 2025, demonstrate that there were 101 incidents of attacks on cyclists all of which took place in close proximity to the properties, in particular on Lower Church Street, Railway Street, and Beach Road.[footnoteRef:46]  These incidents include 74 incidents of common robbery of cyclists; 20 incidents of robbery with a weapon or instrument other than a firearm of cyclists; and seven incidents of robbery with a firearm of cyclists.[footnoteRef:47] [46:  	City AA para 63, rec. 496 – 497. ]  [47:  	City AA para 63, rec. 496 – 497. ] 

32. In addition, on 19 July 2025 a cyclist using the cycling route located in close proximity to the properties was attacked and robbed of his cell phone and on 28 July 2025 an elderly cyclist was attacked with a bottle and robbed of his cell phone, sustaining fractures and multiple injuries and ultimately succumbing to his injuries.[footnoteRef:48]  [48:  	City AA para 64, rec. 497. ] 

33. There have also been numerous incidents of motorists being attacked and robbed on the stretch of the N1 in close proximity of the properties.[footnoteRef:49] On 5 June 2025, the City Councillor for Ward 57 came across an attempted robbery while driving on Lower Church Street where an individual jumped in front of a bakkie on Lower Church Street to stop the driver and group of some 20 to 30 persons armed with knives then emerged and surrounded the vehicle, threw bricks under the wheels of the bakkie and grabbed the driver’s keys.[footnoteRef:50]  On 27 June 2025 a motorist driving on the N1 close to the Church Road bridge in Woodstock lost control of his vehicle and collided with the bridge barriers. When his vehicle came to a standstill, he was attacked by four persons who took everything from the vehicle and grabbed his cell phone which he was using to make a call, out of his hand.[footnoteRef:51]  [49:  	City AA para 65 to 65.3.4, rec. 497 – 498. ]  [50:  	City AA para 65.1, rec. 497.]  [51:  	City AA para 65.2, rec. 497.] 

34. The City also works closely with Woodstock Improvement District which reported to the City that in the eleven-month period from July 2024 to June 2025 there were 19 incidents which occurred in the immediate vicinity of the properties, including damage to infrastructure; robbery; break-ins; attacks on cyclists; possession of drugs; possession of a firearm; possession of a dangerous weapon, and theft.[footnoteRef:52] [52:  	City AA para 66 rec. 498 – 500. ] 

35. In response to these specific factual averments the unlawful occupiers who are the only persons who could have effectively refuted the City’s contentions content themselves with nothing more than vague generalities and bald denials.[footnoteRef:53] [53:  	Al-Habsy para 14 -15, rec. 594; para 58 – 63, rec. 605 – 606.] 

36. It is telling that while Mr Al-Habsy purportedly on behalf of all the unlawful occupiers seeks to characterise the City’s averments as ‘speculative and discriminatory’[footnoteRef:54] (which is in denied) all that is put up in response is a bald denial, coupled with emotive statements with no countervailing evidence being put forward to address the City’s specific allegations.  Indeed, Mr Al-Habsy does not state that none of the crime is attributable to the unlawful occupiers and thus implicitly accepts that some of the crime referred to by the City was committed by the unlawful occupiers.[footnoteRef:55]  Mr Al-Habsy does not deny the alarming rate of crime in the immediate vicinity of the unlawful occupation, and he does not assert that the criminal activity is being perpetrated by persons other than the unlawful occupiers.  If persons who are not part of the unlawful occupiers were responsible for the criminal activity, it stands to reason that Mr Al-Habsy supposedly on behalf of all the unlawful occupiers would have made this specific averment.   [54:  	Al-Habsy para 58, rec. 605.]  [55:  	Al-Habsy para 58, rec. 605.] 

37. The City has put up video evidence showing the presence of a tunnel running under the properties, in the vicinity of Lower Church Street, Woodstock.  It is clear from the video evidence that the tunnel which is colloquially referred to as the ‘warehouse’ is where drugs are stored on the properties and where drugs and stolen goods have been found on many occasions.[footnoteRef:56]  The unlawful occupiers have elected not to respond to these allegations at all.   [56:  	City SAA, para 54, rec. 657, ] 

38. If these allegations were untrue, or if an adequate explanation were possible, leave of the court could and should have been sought to answer them.[footnoteRef:57]  The unlawful occupiers did not request an opportunity to deal with these averments, and their failure to do so tilts the probabilities towards the City’s version.[footnoteRef:58]  Indeed, it would be absurd to suggest that persons other than those residing on the properties are responsible for the creation of this tunnel for purposes of drug storage and the storage of stolen goods.  Such an argument would require this Court to accept that there is some unrelated criminal enterprise that has taken the decision to store drugs and contraband on properties where they do not reside and/or over which they exercise no control.  This only has to be stated to be rejected. [57:  	Tantoush v Refugee Appeal Board 2008 (1) SA 232 (T) para 50 - 51.  See also Pretoria Portland Cement Company Ltd. and Another v Competition Commission and Others 2003 (2) SA 385 (SCA) para 63 and Thint (Pty) Ltd v National Director of Public Prosecutions and Others, Zuma and Another v National Director of Public Prosecutions and Others 2009 (1) SA 1 (CC) para 325 (per Ngobo J in the minority but not on this point).]  [58:  	Tantoush para 50 - 51.  See also para [71] where the Court emphasised:  ‘Moreover, as I have already intimated, where new material was introduced in reply, the respondents could have relied upon the principle enunciated in Sigaba v Minister of Defence and Police and another (supra) to seek leave to file additional affidavits in the sure likelihood that such leave would have been granted.’] 

39. It is telling that the unlawful occupiers do not unequivocally deny the City’s averments linking the undisputed and alarming rate of criminal activity in the immediate vicinity of the properties to the unlawful occupiers.  They do not state that none of them currently face criminal charges for the incidents referred to by the City.  They do not state that none of the unlawful occupiers are responsible for the criminal activity or that those responsible are a small portion of the unlawful occupiers. They do not state that they are aware of the criminal conduct but fear revealing details those responsible. 
40. These are the sorts allegations that would fall squarely within the knowledge of the unlawful occupiers and would have served to refute or at least cast doubt on the City’s averments.  Given the failure of the unlawful occupiers to make any of these averments and their manifest failure to engage with and dispute the City’s averments, there is no basis laid by the unlawful occupiers in their affidavits for disputing the veracity or accuracy of the City’s averments.[footnoteRef:59] [59:  	Wightman t/a JW Construction v Headfour (Pty) Ltd and Another 2008 (3) SA 371 (SCA) para 13.] 

41. In order to refute the City’s averment that the unlawful occupation provides a base for criminal activity and is not linked to the need for residential shelter close to economic opportunities,[footnoteRef:60] it was incumbent on the unlawful occupiers to put up specific information about where they are supposedly employed. They have manifestly failed to do so and instead once again content themselves with vague, non-specific averments and bare denials.[footnoteRef:61]  The information relating to the unlawful occupiers’ supposed employment lies solely within their knowledge.  Their failure to place this information before the Court and the fact that they have elected not to depose to affidavits and to provide vague non-specific allegations in response, undermines any attempt to deny the City’s averments. [60:  	City AA para 58, rec. 493.]  [61:  	Al-Habsy para 20.3 and 20.4, rec. 596; para 58, rec. 605.] 

42. Transnet’s averments take the matter no further.  Transnet concedes that it has no knowledge of the information and sources of information on which the City relies,[footnoteRef:62] and as a consequence its attempts to dispute the City’s averments have no basis in fact.  The City is a respondent in these proceedings, and consequently unless Transnet can demonstrate with reference to admissible evidence that the City’s version is palpably implausible, far-fetched or so untenable that the Court is justified in rejecting it on the papers alone, the City’s version must be accepted.[footnoteRef:63]  [62:  	RA para 151, rec. 729.]  [63:  	NDPP v Zuma 2009 (2) SA 277 (SCA), para 26.] 

43. Transnet contends that the City ought to have obtained access to the personal particulars of the arrested persons from the SAPS,[footnoteRef:64] however, access to such information is not available to third parties such as the City in terms of, inter alia, the relevant provisions of the Protection of Personal Information Act 4 of 2013, the Promotion of Access to Information Act 2 of 2000 and given that as a matter of law third parties other than an accused person are not entitled to access arrest reports and the like which form part of a police docket, this suggestion by Transnet falls to be rejected out of hand.[footnoteRef:65]   [64:  	RA para 54, rec. 708.]  [65:  	See Shabalala and Others v Attorney-General of the Transvaal and Another 1996 (1) SA 725 and the relevant provisions of the Protection of Personal Information Act 4 of 2013.] 

44. In any event, given that Transnet states that it cannot ‘categorically attribute’ the incidents of theft and damage to surrounding infrastructure to the unlawful occupiers,[footnoteRef:66] it follows as a matter of logic Transnet implicitly accepts that a reasonable inference can be drawn that these incidents can be attributed to the unlawful occupiers.  It is unclear who else could be responsible for the damage to infrastructure, particularly in the face of the unlawful occupiers’ failure to dispute the City’s averments.  Transnet’s argument that the City cannot contend that emergency housing ought not to be provided to persons who use properties as a basis for crime, simply because crime is policing issue,[footnoteRef:67] is an ill-conceived attempt at legal misdirection.  [66:  	RA, para 57, rec.709.]  [67:  	RA para 58, rec. 709.] 

45. Transnet’s averments proceed from the mistaken premise that the City is required to link specific unlawful occupiers to a particular incidents of crime.  It bears emphasis that a Full Bench of this Division has held that the presumption of innocence applies only in the context of criminal proceedings and thus there is no such presumption in civil proceedings.[footnoteRef:68] [68:  	The Construction Company (Pty) Ltd v City of Cape Town and Others (2950/2024 22951/2023) [2025] ZAWCHC 552 (26 November 2025), para 46.] 

46. On a conspectus of the evidence and in circumstances where the City’s averments stand uncontroverted by the only persons who would have the requisite knowledge to do so, the most plausible or probable inference to be drawn having regard to the lack of proximity to employment opportunities coupled with numerous criminal incidents in close proximity of the property is that the occupation of the properties serves as a base for criminal activity and given that nobody else lives there other than the unlawful occupiers the most reasonable inference to be drawn is that these incidents are perpetrated by the unlawful occupiers. 
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47. The unlawful occupiers and Transnet proceed from the mistaken premise that an eviction can never be just and equitable in the absence of an offer of emergency housing, if the eviction is likely to result in homelessness.  These contentions are not consonant with the settled jurisprudence of the Superior Courts and in fact would, if accepted, impermissibly impinge on the Court’s ability to engage in the just and equitable enquiry required by PIE. 
48. Where an eviction takes place at the instance of an organ of State in circumstances to which PIE applies, the Court can only order eviction if it is satisfied that it is just and equitable to do so after having regard to all relevant factors, including, inter alia, the circumstances in which the occupiers came to occupy the land and the availability of suitable alternative accommodation.[footnoteRef:69]  Although the availability of suitable alternative accommodation is a crucial factor in the just and equitable enquiry, the Supreme Court of Appeal in Changing Tides has made it clear that this cannot, however, be the sole enquiry nor, notwithstanding its importance, is it absolutely decisive.[footnoteRef:70]   [69:  	City of Johannesburg v Changing Tides 74 (Pty) Ltd and Others 2012 (6) SA 294 (SCA), para 15.]  [70:  	Id.  ] 

49. Moreover, the Constitutional Court has stated that given the extent of housing need in South Africa and limited resources, there cannot be an absolute right to be provided with accommodation,[footnoteRef:71] nor is there an unqualified constitutional duty on local authorities to ensure that there cannot be an eviction unless alternative accommodation has been made available.[footnoteRef:72]  There is no provision either in s 26(3) of the Constitution or in PIE itself that establishes an absolute or unqualified entitlement to be provided with accommodation including emergency housing,[footnoteRef:73]  Albeit that an eviction where no alternative accommodation is provided is less likely to be just and equitable than one that where alternative accommodation is provided.[footnoteRef:74]  Because s 26(2) of the Constitution requires that the response of any municipality to potentially homeless people must be reasonable, there are a range of appropriate, reasonable responses that can competently be employed depending on the circumstances - from making no emergency housing available at all to providing permanent housing.[footnoteRef:75]  What is required is for the Court to carefully consider all relevant circumstances in every matter in order to determine the appropriate just and equitable order.  Where a risk that eviction may result in homelessness, the availability of alternative accommodation is a relevant circumstance that must be taken into account.[footnoteRef:76]  Because there may be a duty on a the local authority to provide temporary emergency accommodation a Court cannot determine the justice and equity of an eviction without hearing from the local authority.[footnoteRef:77]   [71:  	Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC), para 95; Changing Tides, para 15.]  [72:  	Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC), para 28; Changing Tides, para 15.]  [73:  	Changing Tides, para 15.]  [74:  	Residents of Joe Slovo Community, Western Cape v Thubelisha Homes and Others (Centre on Housing Rights and Evictions and Another, Amici Curiae) 2010 (3) SA 454 (CC), para 313.]  [75:  	Occupiers of 51 Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City of Johannesburg and Others 2008 (3) SA 208 (CC), para 18.]  [76:  	Occupiers of Erven 87 and 88 Berea (supra), para 58.]  [77:  	Id.] 

50. Both the Constitution and PIE emphasise that the Court must take into account all relevant factors before granting an eviction order.[footnoteRef:78]  The enquiry to be undertaken is therefore whether, given all the relevant factual, legal and socio-economic circumstances, it is just and equitable to order the eviction of the unlawful occupier - this requires a Court to make a value judgment, but it must not do so in a vacuum.[footnoteRef:79]  The factors to be considered take on either an increased or lesser importance depending on the prevailing factual matrix of each matter.[footnoteRef:80]   [78:  	Ekurhuleni Metropolitan Municipality and Another v Various Occupiers, Eden Park Extension 5     2014 (3) SA 23 (SCA), para 19.]  [79:  	Id.]  [80:  	Id.] 

51. It follows that an eviction is not and cannot ever be inherently unjust and inequitable simply because emergency housing is not provided.  The just and equitable enquiry is always a fact-specific exercise where a Court must consider an open list of factors in the determination of what is just and equitable.[footnoteRef:81]  The approach advocated for by Transnet and the unlawful occupiers that emergency housing must be provided in every eviction where homelessness would result, impermissibly transforms this multi-faceted judicial inquiry into a foregone conclusion, reducing the Court’s broad discretion to a mechanical checklist, where the single factor of homelessness functions as a dispositive trigger that renders all other contextual factors redundant.  This argument incorrectly treats homelessness as determinative, rather than merely one factor in the broader judicial calculus. [81:  	City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd and Another 2012 (2) SA 104 (CC), para 39.] 

52. One of the factors that a court will take into account is the circumstances in which an unlawful occupation took place.  By way of example if an unlawful land occupation took place in the face of a court order or in circumstances amounting to a flagrant breach of the rule of law, a court cannot close its eyes to such circumstances and fail to take this into account in determining whether it would be just and equitable to order an eviction.  The Constitutional Court has repeatedly emphasised that no-one, however dire their circumstances may be, is entitled to take the law into their own hands.  Self-help, in this sense is inimical to a society in which the rule of law prevails, taking the law into one’s own hand is thus inconsistent with the fundamental principles of our law.[footnoteRef:82]  The general rule against self-help applies in the context of s 26(3) rights.[footnoteRef:83]  In short, under the rule of law, a founding principle of the Constitution, courts are to make orders which discourage unlawful land occupations.  Preferential treatment obtained through self-help conduct is contrary to the rule of law and constitutional democracy and must be rejected.[footnoteRef:84] [82: 	Chief Lesapo v North West Agricultural Bank and Another 2000 (1) SA 409 (CC), paras 11, 18 and 22.  See also Zondi v MEC for Traditional and Local Government Affairs and Others 2005 (3) SA 589 (CC), para 59. ]  [83:  	Grootboom (supra) para 2 and para 92.  See also Port Elizabeth Municipality, para 26; President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd 2005 (3) SA 3 (CC), para 49; and City of Cape Town v Unlawful Occupiers, Erf 1800 Capricorn 2003 (6) SA 140 (C) at 151I.]  [84:  	Gundwana v Steko Development and Others 2011 (3) SA 608 (CC), para 45.] 

53. The availability of emergency housing as well as the conduct of the unlawful occupiers are also factors that a court must consider in determining whether an eviction order is just and equitable.  In Khoza and Others v Vosloo and Others[footnoteRef:85] a number of occupiers sought to interdict the application of an eviction order pending a rescission application on the basis that no emergency housing was provided.   [85:  	Khoza and Others v Vosloo and Others [2025] ZAGPJHC 468 (8 May 2025).] 

54. The Court in refusing to grant the interdict stated: 
‘The applicants had many opportunities to place their personal circumstances before court, but failed to do so, failures for which they have themselves to blame. These facts put a different perspective on the absence of a municipal report, which absence in my view does not render the eviction order procedurally irregular or unjust. In any event, the oral evidence rendered at the hearing makes it plain that the City of Johannesburg lacks the ability to provide temporary emergency accommodation to the applicants. This, according to the evidence, has been so for at least the past three years, which covers the period when Bruinders AJ made his eviction order. The alternative order sought by the applicants that the City of Johannesburg should be directed to provide temporary emergency accommodation to the applicants, should not be granted, for all the reasons already mentioned. In addition, the City of Johannesburg is not capable of providing temporary emergency accommodation and an order compelling the City to do so, cannot be complied with. Such an order will serve no purpose and should be avoided.’
55. Consequently, it is not open to the Court to close its eyes to the circumstances of an unlawful land occupation and in particular where it is apparent from the facts that the unlawful land occupation either took place in the face of a court order or, as in this case operates as a base for criminal activity.  If a court were to do so, the rule of law which is a foundational value of the Constitution would be undermined.  While the Court might be enjoined to temper evictions with grace[footnoteRef:86] this does not mean that the Court is entitled to disregard the circumstances in which an unlawful land occupation has occurred or to sanction a profound breach of the rule of law, for it were to do so it would mark the end, not only of the authority of the courts but also of the constitutional order. [86:  	Port Elizabeth Municipality para 37.] 

56. In summary, the jurisprudence establishes that there may be circumstances where an eviction without an offer of emergency housing is just and equitable.  Given that the courts are enjoined not to come to the assistance of those who breach the rule of law by taking the law into their own hands, by parity of reasoning it follows that the courts are equally enjoined not to come to the assistance of those whose conduct breaches the rule of law in other ways.  
57. It bears emphasis that the City’s averments regarding the criminal conduct at the heart of the unlawful occupation are not meaningfully disputed.  Consequently, ordering emergency housing in these circumstances is not just and equitable. The City’s position in this regard is reasonable, particularly if regard is had to the pleaded facts and the failure to gainsay those facts on the part of Transnet or the unlawful occupiers. 
58. The City contends that given the conspectus of the evidence which demonstrates clearly that the occupation of the properties serves as a base for criminal activity undertaken by the unlawful occupiers, it is not just and equitable to require the City to provide the unlawful occupiers with emergency housing.  The City’s position is entirely consistent with the established jurisprudence.  
[bookmark: _Toc225751550][bookmark: _Toc226040124]MEANINGFUL ENGAGEMENT
59. Transnet proceeds from the incorrect premise that the obligations in respect of meaningful engagement rest solely on the City.  Where an eviction order is sought at the instance of an organ of State, the constitutional obligations in respect of meaningful engagement rest on the organ of State and not only on the local authority, in particular where the eviction is not sought at the instance of the local authority.[footnoteRef:87] [87:  	Olivia Road, para 9 – para 22.  See also Commando and Others v City of Cape Town and Another 2025 (3) SA 1 (CC), para 128.] 

60. Meaningful engagement is a two-way process in which the State and those about to become homeless are required to talk to each other meaningfully in order to achieve certain objectives.[footnoteRef:88]  There is no closed list of the objectives of engagement.  Some of the objectives of engagement in the context of on organ of State wishing to evict people who might be rendered homeless consequent upon the eviction would be to determine (a) what the consequences of the eviction might be; (b) whether the State could help in alleviating those consequences; (c) whether it is possible to render the properties from which the eviction is sought relatively safe and conducive to health for an interim period; (d) whether the State has any obligations to the occupiers in the prevailing circumstances; and (e) when and how the State could or would fulfil these obligations.[footnoteRef:89] [88:  	Olivia Road, para 14.]  [89:  	Olivia Road, para14.] 

61. The process of engagement does not require the parties to agree on every issue. What is required is good faith and reasonableness on both sides and the willingness to listen and understand the concerns of the other side.[footnoteRef:90] Engagement must be approached ‘in good faith and with a willingness to listen and, where possible, to accommodate one another. Mutual understanding and accommodation of each other’s concerns, as opposed to reaching agreement, should be the primary focus of meaningful engagement. Ultimately, the decision lies with the government. The decision must, however, be informed by the concerns raised by the residents during the process of engagement.’[footnoteRef:91]  If engagement between an occupier and owner or person in charge gives rise to a stalemate, that must be resolved by a court.  The occupier cannot resort to self-help.[footnoteRef:92]   [90:  	Joe Slovo para 243.]  [91:  	Id.]  [92:  	Daniels v Scribante 2017 (4) SA 341 (CC), para 65.] 

62. In this matter, the City has meaningfully engaged with the unlawful occupiers as far is it was able to do in the particular circumstances of this matter for the purpose establishing, inter alia, the personal circumstances of the unlawful occupiers.  The City’s attempts to engage with the unlawful occupiers must be seen in the context of where NU as the attorneys for the unlawful occupiers have on the one hand insisted that they are entitled to be present during all engagements with their clients but on the other hand have unreasonably failed and/or refused to facilitate engagements between the City and their clients.  
63. On 6 August 2025 this Court granted an order (‘the August 2025 Order’) in  terms of which, inter alia, the City together with DHA, supported by the City’s Law Enforcement and SAPS were required to conduct a joint survey of the unlawful occupiers by 7 October 2025.[footnoteRef:93]  On 5 October 2025 acting in terms of the August 2025 Order, the City and DHA conducted the first survey of the unlawful occupiers.[footnoteRef:94]  As NU only came on record for the unlawful occupiers on 18 September 2025, the August 2025 Order made no provision for NU to participate in the October 2025 survey.[footnoteRef:95]   [93:  	8 August 2025 Order, para 2.1, rec. 542.]  [94:  	City AA para 11, rec. 473.]  [95:  	City AA para 15, rec. 474-475.] 

64. Notwithstanding that the October 2025 survey was clearly conducted in terms of and in accordance with the August 2025 Order, NU addressed correspondence to the parties on 16 October 2025 in which they stated, inter alia, that it was ‘inappropriate and prejudicial for [the City] and the DHA to engage with [NU’s] clients in [their] absence’.[footnoteRef:96]  As both the City’s attorneys and Transnet’s attorneys correctly pointed out in their respective correspondence to NU dated 20 October 2025, NU was fully aware of and in possession of the August 2025 Order which expressly provided that the City and DHA were to conduct a survey by 7 October 2025, thus if NU had wanted to be present during the October survey, they could have requested to be part of the survey as there was ample opportunity to communicate such an intention to the parties.[footnoteRef:97]   There was nothing prejudicial or inappropriate about the City’s conduct. [96:  	City AA para 17, rec. 475; Annexure GHL1, para 3.1, rec. 525.]  [97:  	City AA para 18 – 19.2, rec. 475 - 476; Annexure GLH2, para 2 – 3, rec. 527; Annexure GLH3, rec. 529.] 

65. NU persisted with its position that no survey had been conducted and in an attempt to progress matters the City circulated a proposed draft order to regulate the further conduct of the matter which provided for a further survey to be conducted.[footnoteRef:98]  As a consequence of discussions between the parties’ respective legal teams by 28 November 2025 the City, the unlawful occupiers and Transnet had tentatively agreed to a second survey taking place on 7 December 2025 but subject to DHA confirming that this date was feasible.[footnoteRef:99] [98:  	City AA para 20, rec. 477.]  [99:  	City AA para 21-22, rec. 477.] 

66. On 2 December 2025 the City’s attorneys advised NU and Transnet’s attorneys that DHA officials had met with City officials and had indicated that the second survey would take place on 5 December 2025 at 04h00 for operational reasons.[footnoteRef:100]   [100:  	City AA para 23, rec. 477; Annexure GHL5, rec. xxx.] 

67. NU, however, misread the correspondence and assumed that the survey was to take place at 16h00 and for some reason took issue with the appropriateness of the survey taking place at 16h00.  But when they were advised by the City’s attorneys that the survey was in fact scheduled to take place at 04h00 NU took issue with that time as well, stating that 04h00 ‘does not work for NU as we have multiple matters being heard in the High Court on Friday morning’, and inaccurately contended that the date of 7 December 2025 had been agreed on.[footnoteRef:101]   [101:  	City AA para xx ] 

68. Despite the fact that this date was not in fact agreed on and despite the various inaccuracies in NU's correspondence having been repeatedly pointed out to them by both the City’s attorneys and Transnet’s attorneys, NU persisted in their position going so far as to repeat their inaccurate version in correspondence addressed to the Judge President.[footnoteRef:102]  Ultimately, the parties agreed to a further conduct order (‘the December 2025 Order’) which, inter alia, provided that the City and the DHA had conducted a second survey of the unlawful occupiers on 5 December 2025 which NU and Transnet were entitled to observe.  Regrettably, NU in their report to the Court delivered on 30 January 2026, again took issue with the December survey on precisely the same inaccurate grounds as those outlined in their 4 December 2025 letter. [102:  	City AA para xx.] 

69. In light of these facts, the City’s attempts at meaningful engagement have been reasonable and appropriate in circumstances where the unlawful occupiers, through their legal representatives have simply failed and/or refused to co-operate with the City’s attempts to engage with them.
70. The Courts have repeatedly made it clear that there is a duty upon the respondents in eviction proceedings to place all their relevant circumstances before the Court.  
71. As the Constitutional Court has affirmed in Occupiers of Erven 87 and 88 Berea the obligation to provide the information relevant to the justice and equity enquiry rests first and foremost on the parties to the proceedings.[footnoteRef:103]  Transnet, as the applicant seeking an eviction order in terms of PIE, bears an onus to place sufficient information before the Court to justify any eviction order that it may seek,[footnoteRef:104] but the Supreme Court of Appeal qualified the onus by stating that applicants for evictions are obviously not required to go beyond what they know or what is reasonably ascertainable.[footnoteRef:105] [103:  	Occupiers of Erven 87 and 88 Berea (supra), para 47.]  [104:  	Changing Tides (supra), para 30 and para 34.]  [105:  	Changing Tides (supra), para 31.] 

72. There is also an obligation on the unlawful occupiers to place before the Court information sufficient to enable the Court to discharge its duty to enquire into all the relevant circumstances for the purposes of the enquiry required by PIE.  As the Supreme Court of Appeal has stated in Ndlovu v Ngcobo; Bekker and Bosch v Jika,[footnoteRef:106] provided the procedural requirement are met, once an owner establishes by way of evidence that it is the owner of the property in question and that the respondent is in unlawful occupation, the owner in principle will be entitled to an order for eviction.[footnoteRef:107]  It is then up to the occupier to disclose to the Court ‘relevant circumstances’ to show why the owner should not be granted an eviction order.[footnoteRef:108]  Such relevant circumstances are nearly without fail within the exclusive knowledge of the occupier.[footnoteRef:109] [106:  	Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113 (SCA).]  [107:  	Id. para 19.]  [108:  	Id.]  [109:  	Id.] 

73. The following extract from Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter and Others[footnoteRef:110] is also relevant:  [110:  	Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter and Others 2001 (4) SA 759 (E) at 770.] 

‘Under these circumstances therefore an unlawful occupier, in order to be deserving of the assistance of the court, must make full disclosure of all the relevant facts in order to enable a court of law to exercise its discretion properly. By the very nature of things, some of these facts would be within the peculiar knowledge of the unlawful occupiers. ... An unlawful occupier who desires to be afforded the extra protection which is given to a person who has been in occupation for a period in excess of six months must take the court into its confidence and make full disclosure in this regard. It is simply not sufficient for respondents to make bold statements regarding the period of occupation.’ (emphasis added)
74. There is also a positive obligation on legal representatives in eviction proceedings as officers of the Court not only to advise their clients of the obligation to make full disclosure of all relevant personal circumstances but to actively seek to assist their clients to present the necessary information,[footnoteRef:111] and as officers of the Court, attorneys and advocates must furnish the Court with all relevant information that is in their possession in order for the Court to properly interrogate the justice and equity of ordering an eviction.[footnoteRef:112]  Legal practitioners representing respondents in eviction applications cannot as officers of the Court withhold relevant information in order to benefit their clients by causing the eviction proceedings to be delayed because the Court does not have sufficient information before it.[footnoteRef:113] [111:  	Luanga v Perth Park Properties Ltd (supra), para 48.]  [112:  Occupiers of Erven 87 and 88 Berea (supra), para 47.]  [113:  Luanga v Perth Park Properties (supra), para 48.] 

75. Recently, albeit in the context of ESTA proceedings, the Supreme Court of Appeal in Rowland and Others v Logo Carriers CC[footnoteRef:114] held:  [114:  	Rowland and Others v Logos Carriers (supra), para 32.] 

‘A legally represented party is properly before the court, and it is that party’s obligation, not the respondent’s, to place before he court all facts within knowledge that are material to the exercise of any discretion. One cannot participate in proceedings through legal representatives, decline to place relevant facts in evidence, and then, on appeal, seek to impugn a discretion on the ground that those facts were not considered. The appeal against the refusal of the strike-out application in respect of the fourth appellant is likewise dismissed.’
76. Regrettably, NU appears to have sought to avoid acquiring relevant information from their clients in order to avoid the obligation to disclose same to the Court.  More than this, the City has been hamstrung by NU’s strident and baseless objections to any attempt to engage with the unlawful occupiers without their presence.  The City’s task has been made even more difficult because NU has not provided accurate information regarding precisely who they represent.[footnoteRef:115]   [115:  	City AA para 75, rec. 503. ] 

77. The contention advanced by NU that the unlawful occupiers fled as a result of a lack of prior notification and general distrust law enforcement[footnoteRef:116] does not withstand scrutiny.  There was no legitimate reason for a large contingent of the unlawful occupiers to flee when the survey was being conducted unless they feared being identified as undocumented foreign nationals or perpetrators of the very criminal activity that the City relies on. [116:  	Al-Habsy, para 47, rec. 603.] 

78. The City has taken reasonable steps to engage with the unlawful occupiers and has established their personal circumstances as far as it has been able to do, and has presented the results of the surveys in its answering affidavit.[footnoteRef:117] The City could do no more in light of NU’s strident and unreasonable objections and the lack of co-operation by the unlawful occupiers, and in any event in circumstances where the unlawful occupiers are legally represented, the City cannot be held responsible for their failure and/or refusal to put up sufficient details of their own personal circumstances, which are uniquely within their knowledge.   [117:  	City AA para 49, rec. 489 – 490.] 

79. Transnet fails to appreciate that the City is not seeking the eviction.  While the City does not oppose and in fact supports the relief sought by Transnet, it is Transnet which as an organ of State seeking an eviction, which also bears a duty to meaningfully engage with the unlawful occupiers.  It is inappropriate for Transnet to seek to foist this obligation solely on the City, given that it is not the City that seeks the eviction.  The City submits that it has engaged as far as it is able to, in light of the challenges experienced. 
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80. In the event that the Court finds that notwithstanding that which the City contends, it is nonetheless just and equitable to provide emergency housing to the unlawful occupiers, the City contends that it does not bear the sole obligation to provide same in the circumstances of this matter and that the Langa site would be appropriate for this purpose.
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81. Transnet proceeds from the mistaken belief that it bears no obligation to provide emergency housing because this is not part of Transnet’s core functions.[footnoteRef:118] [118:  	Transnet HoA at para 114, p.27. ] 

82. While Transnet states that it is willing to dispose of the Langa site to the City for emergency housing to the unlawful occupiers it simultaneously objects to an order requiring it to dispose of the property in the absence of an explanation by the City regarding its own resources.[footnoteRef:119] [119:  Transnet HoA, at para 113, p.36-37. ] 

83. Part A of Schedule 4 of the Constitution lists housing as one of the functional areas of concurrent national and provincial legislative competence. The Constitutional Court has made it clear that the duty regarding housing in s 26 of the Constitution falls on all three spheres of government — local, provincial and national — which are obliged to cooperate.[footnoteRef:120]   [120:  	Grootboom (supra), para 39.] 

84. The constitutional duty to respect, protect, promote, and fulfil the rights in the Bill of Rights which include the rights in ss 26(2) and (3) binds the State as a whole.[footnoteRef:121]  An organ of State cannot seek to excuse itself from these obligations simply because its primary mandate is not housing.  As the Constitutional Court has stated in Grootboom, while the Constitution allocates powers and functions amongst the different spheres of government, it also emphasises their obligation to co-operate with one another in carrying out their constitutional tasks.[footnoteRef:122] [121:  	Section 8 of the Constitution.]  [122:  	Grootboom, para 39-40.] 

85. There is no dispute that Transnet owns vacant land (the Langa site) that is available to be used to provide emergency housing for the unlawful occupiers and that it is willing to dispose of that land to the City for this very purpose.  The vacant land owned by Transnet constitutes part of the 'available resources' of the State.  It is unreasonable and unconstitutional for Transnet to seek an eviction order that causes homelessness while withholding available land that could alleviate that very emergency.  Even though Transnet is not the housing authority, the fact that has land available to be used to prevent the unlawful occupiers being rendered homeless is a factor which this Court must take into account in determining what would be a just and equitable order.  
86. This is particularly so in circumstances where the unlawful occupation commenced on Transnet’s version as far back as 16 years ago,[footnoteRef:123] and where as a property owner Transnet bears the primary responsibility to take reasonable steps to protect its property from unlawful occupation.[footnoteRef:124]  Transnet did not take reasonable steps to protect its property from unlawful occupation, and now seeks, notwithstanding that it is an organ of State, to foist the obligation to provide emergency accommodation solely upon the City.  [123:  	FA para 113, rec. 40. ]  [124:  	Mkontwana v Nelson Mandela Metro Muni; Bisset v Buffalo City Muni; TRAC v MEC, Local Govt & Housing, Gauteng (KZN Law Soc & Msunduzi Muni as Amici Curiae) 2005 (1) SA 530 (CC), para 59, quoted with approval in President of the Republic of South Africa and Another v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae) 2005 (5) SA 3 (CC), para 29.] 

87. Moreover, irrespective of Transnet’s core functions, as an organ of State it has a it has a duty to co-operate with the City to find a solution to the issue of the potential homelessness of the unlawful occupiers.  In this context Transnet’s own available land must be factored into the ‘available resources’ that the State is required to use to forestall homelessness resulting from an eviction.
88. In determining whether an eviction is just and equitable under PIE, the Court must consider the 'available resources' of the State.  These resources include land held by Transnet. Transnet’s attempt to insulate itself from the duty to provide emergency housing despite owning land that could facilitate this ignores the holistic approach mandated by Grootboom.  Based on the principles established in Grootboom, it is submitted that the State must function as a single, coordinated entity. Transnet, as an organ of State, cannot bifurcate its identity to seek the vindication of its property rights while simultaneously disavowing its positive constitutional obligations. Where an eviction sought by an organ of State will result in homelessness, and that same entity holds land suitable for emergency relief, it is legally untenable to suggest it bears no obligation to consider its own resources in the just and equitable enquiry, particularly so in circumstances where Transnet clearly indicates that it has no difficulty in disposing of the Langa property to the City for purposes of providing emergency housing to the unlawful occupiers.  
[bookmark: _Toc225751546][bookmark: _Toc226040127]No suitable City land for emergency housing  
89. It is not in dispute that the City does not have sufficient suitable land available for emergency housing for all of the unlawful occupiers.[footnoteRef:125]  [125:  	City AA para 89, rec. 509; Al-Habsy, para 10-13, rec. 593. See also Al-Habsy rec. 607 and RA para 165, rec. 741 where the City’s averment that it has no suitable available land for emergency housing of the unlawful occupiers is not placed in issue by either the unlawful occupiers or Transnet.] 

90. Transnet, for the first time in reply, seeks to identify five City owned properties that it (incorrectly) alleges can be used for emergency housing.[footnoteRef:126]  For the first time in its heads of argument, Transnet contends that the City has not addressed ‘why it cannot offer temporary emergency accommodation at a tented site in the City with basic services installed until a more permanent solution is found. There are a number of properties in the city (sic) which the City is disposing of on auction. No explanation is tendered by the City as to why one or more of those properties cannot be utilised pending the sale and transfer’.[footnoteRef:127]   [126:  	RA para 76, rec. 713; Annexure ‘RA1’, rec. 737-756.]  [127:  	Transnet HoA, para 70, p.23. ] 

91. Quite aside from the fact that Transnet’s contentions in reply and in its heads of argument are fundamentally misguided, it is impermissible for Transnet to raise issues either for the first time in reply,[footnoteRef:128] or in heads of argument without having laid any basis in the pleadings.[footnoteRef:129]   [128:  	National Council of Societies for the Prevention of Cruelty to Animals v Openshaw 2008 (5) SA 339 (SCA), para 29.]  [129:  Singh v Commissioner for the South African Revenue Service 2003 (4) SA 520 (SCA), para 24.] 

92. Moreover, Transnet’s suggestion in the heads of argument that the City be required to establish a tented site at one of its properties to house the unlawful occupiers until a more permanent solution is found runs counter to the settled jurisprudence of the Constitutional Court in that occupiers, if emergency housing is ordered, cannot be moved repeatedly while they await a solution.[footnoteRef:130] [130:  Joe Slovo (supra) para 136; para 240. ] 

93. As the City has explained in the further affidavit which it seeks to be admitted in terms of Rule 6(5)(e),[footnoteRef:131] the City is the owner of thousands of erven, many of which it has owned for a very long time, and which are largely utilised, or held for municipal service delivery purposes.[footnoteRef:132]  Given the dynamic nature of this City, some of the City’s immovable properties become vacated or unutilised by the City over time.[footnoteRef:133]   [131:  	Notice ito Rule 6(5)(e) and City further affidavit, City Notices Bundle, rec. 15 - 58.]  [132:  	These include roads, electricity, water, sewage, refuse removal, parks and recreation and all the human resources and capacity requirements attendant on the effective delivery thereof.  City further affidavit, para 13, City notices bundle, rec. 25.]  [133:  City further affidavit, para 14, City notices bundle, rec. 26] 

94. The City manages its immovable properties sustainably, transparently and lawfully in terms of, inter alia, the Local Government: Municipal Finance Management Act 56 of 2003 (‘the MFMA’) and the City’s Immovable Property By-law, 2015, the Management of Certain of the City of Cape Town’s Immovable Property Policy, 2010 and the Immoveable Property Asset Management Policy.[footnoteRef:134]  A vital component of the City’s sustainable asset management strategy is the right to dispose of unutilised immovable properties once all the lawful processes have been complied with.[footnoteRef:135] [134:  	City further affidavit para 15, City notices bundle, rec. 26.]  [135:  	City further affidavit para 15, City notices bundle, rec. 26.] 

95. Section 14(2) of the MFMA provides that a municipality may transfer ownership of a capital asset which is not needed to provide the minimum level of basic municipal services after the municipal council, in a meeting open to the public, has decided on reasonable grounds that the asset is not needed to provide the minimum level of basic municipal services and has considered the fair market value of the asset and the economic and community value to be received in exchange for the asset.  
96. Regulations 5(1)(a) and (b) of the MFMA provide that a municipality may transfer a capital asset only after the accounting officer has conducted a public participation process to facilitate the determinations that the municipal council must make in terms of s 14(2) and the municipal council has made such determinations and has in principle approved the transfer. Regulation 5(2) mandates a public participation process where the capital asset proposed to be transferred is a high value capital asset or where the combined value of any capital assets intended to be transferred in any financial year exceeds 5% of the total value of the assets as determined from the latest available audited annual financial statements.  Regulation 7 sets out sets out the factors that a municipality must take into account when it considers any proposed transfer of a capital asset in terms of Regulation 5(1).[footnoteRef:136]  Regulation 12(1) provides that if approval has been given in terms of Regulation 5(1)(b)(ii) for the transfer of a capital asset, the municipality may transfer the asset only in accordance with its disposal management system. [136:  	These factors are - whether the capital asset may be required for the municipality’s own use at a later date; the expected loss or gain that is expected to result from the proposed transfer; the extent to which any compensation to be received in respect of the proposed transfer will result in a significant economic or financial cost or benefit to the municipality; the risks and rewards associated with the operation or control of the capital asset that is to be transferred in relation to the municipality’s interests; the effect that the proposed transfer will have on the credit rating of the municipality, its ability to raise long-term or short-term borrowings in the future and its financial position and cash flow; any limitations or conditions attached to the capital asset or the transfer of the asset, and the consequences of any potential non-compliance with those conditions; the estimated cost of the proposed transfer; the transfer of any liabilities and reserve funds associated with the capital asset; any comments or representations on the proposed transfer received from the local community and other interested persons; any written views and recommendations on the proposed transfer by the National Treasury and the relevant provincial treasury; the interests of any affected organ of State, the municipality’s own strategic, legal and economic interests and the interests of the local community; and compliance with the legislative regime applicable to the proposed transfer.] 

97. The City followed the processes set by s 14 of the MFMA, read with the MATR, and the relevant policies outlined above, in the disposal of all the properties identified by Transnet.[footnoteRef:137]  In summary, each of the properties was auctioned pursuant to lawful Council decisions taken in meetings open to the public, after both internal and external public participation processes determined that the properties are not needed to provide the minimum level of basic municipal services, (including housing) and after considering the fair market value of the properties and the economic and community value to be received in exchange for the properties.[footnoteRef:138]   [137:  	City further affidavit, para 17-19. City notices bundle, rec. 27-28.]  [138:  	City further affidavit, para 24. City notices bundle, rec. 31.] 

98. These decisions were taken after a careful consideration of all of the relevant factors mandated by s 14 of the MFMA read with the MATR and after due compliance with the Policy which is the City’s disposal management system as contemplated by Regulation 12 of the MATR.[footnoteRef:139]  Before the Council took the decision that the properties identified by Transnet were not needed to provide the minimum level of basic municipal services for the purposes of human settlements in particular, the City’s Property Transactions Department had delivered requests to each of the City’s relevant departments calling for comment on whether those departments sought the reservation of any the properties for their purposes or had any objection to the disposal.[footnoteRef:140]  All the City’s Human Settlements branch departments (housing implementations, informal settlements, home ownership, and social and affordable housing) were asked to provide any objections or expressions of interest in respect of the properties and the proposed disposals.[footnoteRef:141] Any requests or objections were collated, and the City’s Land and Forward Planning department furnished its comments on the proposed disposals.[footnoteRef:142]   [139:  	City further affidavit, para 24. City notices bundle, rec. 31.]  [140:  	City further affidavit, para 25.1. City notices bundle, rec. 32.]  [141:  	City further affidavit, para 25.2. City notices bundle, rec. 32.]  [142:  	City further affidavit, para 25.3. City notices bundle, rec. 32.] 

99. As part of the internal circulation and assessment process, line departments in determining whether the properties should be retained for municipal use (including for emergency housing) considered a range of factors such as zoning and development potential; extent and configuration of the properties; servitudes, encumbrances or title deed restrictions; heritage status; environmental sensitivities; relevant spatial development frameworks; and alignment with departmental mandates.[footnoteRef:143]  These planning determinations were then tested through layered stakeholder engagement and public processes which included internal engagements with City line departments; confirmation of current and future service requirements of the City’s departments; consultations with external stakeholders where necessary; and formal public participation.[footnoteRef:144]  Where City-owned land is identified as being required for any other municipal service delivery, or having reasonable potential in terms of size, topography or zoning for future human settlement development, it is not simply disposed of. [footnoteRef:145] [143:  	City further affidavit, para 31-32. City notices bundle, rec. 35.]  [144:  	City further affidavit, para 33. City notices bundle, rec. 35-36.]  [145:  	City further affidavit, para 33. City notices bundle, rec. 35-36.] 

100. The City’s decisions concerning the disposal of municipal assets, the sequencing of land release, and the balancing of competing constitutional and budgetary imperatives are inherently policy-laden and polycentric, requiring an equilibrium to be struck between multiple, often competing considerations (including housing need across income bands, spatial integration, financial sustainability, infrastructure capacity, and the City’s wider service-delivery obligations).[footnoteRef:146]  The current scale and complexity of housing demand in the City underscores why housing-related decisions (including land release, sequencing of projects, budgeting, and the balancing of competing constitutional obligations) are inherently polycentric.[footnoteRef:147] [146:  	City further affidavit, para 26. City notices bundle, rec. 32-33.]  [147:  	City further affidavit, para 26. City notices bundle, rec. 32-33.] 

101. In any event the City’s Property Transactions Department  received no confirmations of interest in reserving any of the properties referred to by Transnet for municipal purposes as contemplated by s 14 of the MFMA.[footnoteRef:148]  Comprehensive public participation processes were followed in respect of each of the properties which have been auctioned as required by the MATR.[footnoteRef:149]  Where line departments proposed conditions to be attached to the disposals, or made substantive comments, these were incorporated into the reports submitted to Council seeking in‑principle approval for the disposal of each property, which reports also contained all the detail/information required to make the s 14 determinations; the medium of publication of public notices calling for comments as part of the public participation processes; the dates of the public participation process; and any objections, comments or representations received from the public participation processes.[footnoteRef:150] After considering all the relevant information the Council determined on reasonable grounds that the properties were not required for the provision of municipal services as contemplated by s 14 of the MFMA.[footnoteRef:151]  Consequently there can be doubt that a lawful process was followed and it was determined on reasonable grounds that the properties were not required for, inter alia, human settlements purposes which would include emergency housing purposes. [148:  	City further affidavit, para 40. City notices bundle, rec. 38.]  [149:  	City further affidavit, para 40. City notices bundle, rec. 38.]  [150:  	City further affidavit, para 40. City notices bundle, rec. 38-39.]  [151:  	City further affidavit, para 41. City notices bundle, rec. 39.] 

102. There is no profit motive behind the City’s disposal of the properties identified by Transnet and the revenue received from the disposals will go directly into the City’s capital budget for service delivery needs to be spent this financial year.[footnoteRef:152]  Competitive offers have been made in consequence of the auction in respect of all of the properties which have now been auctioned and as a consequence it is not open to the City (or indeed the Court) to reverse these decisions as Transnet suggests without any factual or legal basis[footnoteRef:153]  [152:  	City further affidavit, para 38-39.  City notices bundle, rec. 37-38.]  [153:  	City further affidavit, para 43. City notices bundle, rec. 40.] 

103. Despite the fact that the disposal process in respect of these properties has been in the public domain for many years prior to the auction which took place on 26 February 2026, and despite all of the relevant information relating to the disposal including the Council resolutions being in the public domain, Transnet fails to even refer with any of the publicly available information in support of its speculative conclusions.[footnoteRef:154]  Transnet’s attempt to establish the properties' suitability for emergency housing via a mere internet search is an exercise in speculation rather than evidence.  To ask this Court to make such a far-reaching finding without any factual foundation is an affront to the rules of evidence.  The argument need only be stated to be rejected.  Quite aside from the fact that this assertion is impermissibly raised for the first time in reply.[footnoteRef:155] [154:  	City further affidavit, para 42. City notices bundle, rec. 39.]  [155:  	Director of Hospital Services v Mistry 1979 (1) SA 626 (AD) at 635H–636B.] 

104. Moreover, even if the City’s decisions could be reversed (which they cannot) the majority of the properties identified by Transnet are significantly smaller than the size required to house the unlawful occupiers should any eviction order require the provision of emergency housing.  
105. If one were to conduct a notional exercise to determine how much space would have been required for emergency housing for the 282 unlawful occupiers if the City had been called on to that determination in 2019/2020 when the decisions to dispose of the properties referred to by Transnet were taken, based on the funding and other conditions relevant at the time, the City would have required a property measuring either 11 280m2 or 15 080m2 in extent.[footnoteRef:156]  It is clear that none of the five properties referred to in the replying affidavit come close to the required size, and none of the remaining 41 properties referred to in Annexure ‘RA1’ which are notionally big enough are suitable for emergency housing purposes for the reasons explained in the City’s further affidavit.[footnoteRef:157] [156:  	City further affidavit, para 45-48. City notices bundle, rec. 40-42.]  [157:  	City further affidavit, para 49-50. City notices bundle, rec. 42-43.] 

106. Consequently, the City’s contentions that it has no land available for emergency housing for the unlawful occupiers has not been (and cannot be) gainsaid by either the unlawful occupiers or Transnet. 
[bookmark: _Toc226040128]The changed funding landscape
107. It bears emphasis that the funding regime for emergency housing has undergone a radical change since 2023.  Prior to 2023, national funding for the purposes of emergency housing developments was available, and the City developed TRAs in compliance with the Emergency Housing Programme (‘the EHP’) which forms part of the National Housing Code (‘the Housing Code’) enacted under the Housing Act 107 of 1997 (‘the Housing Act’).[footnoteRef:158]  It is not in dispute that these TRA’s are still in existence and are fully utilised by the City for emergency housing purposes, and that they are now almost all fully occupied on a continual basis.[footnoteRef:159] [158:  	City further affidavit, para 45. City notices bundle, rec. 40.]  [159:  	City further affidavit, para 45. City notices bundle, rec. 40.] 

108. In terms of the Housing Act the National Department of Human Settlements (‘the National Department’) is responsible for setting the policy agenda for human settlements programmes with grant funding being disbursed from National Treasury to support the implementation of, inter alia, the EHP.[footnoteRef:160]  While municipalities are required to offer temporary emergency housing in eviction cases, the current Emergency Housing Implementation Guidelines and National Funding Framework is oriented towards disaster-related relief and excludes evictions, despite these being defined as emergencies under the Housing Code.[footnoteRef:161]  In addition, in 2023 the National Department centralised emergency housing funding under the Emergency Housing Grant (‘EHG’) but restricted its use to declared disasters under the Disaster Management Act 57 of 2002.[footnoteRef:162]  In 2023/2024 the National Department took over the implementation of the EHP and terminated the Provincial EHG and the Municipal EHG which were replaced by the Emergency Housing Response Fund (‘EHRF’) which came into effect in April 2023 and is implemented under the Housing Act and the Division of Revenue Act, giving the National Department direct control over emergency housing funds and interventions.[footnoteRef:163]  These shifts left the City unable to fund emergency housing for evictees from national grant funding, effectively making it an unfunded mandate. [footnoteRef:164]   [160:  	City further affidavit, para 53. City notices bundle, rec. 44.]  [161:  	City further affidavit, para 53. City notices bundle, rec. 44.]  [162:  	City further affidavit, para 53. City notices bundle, rec. 44.]  [163:  	City further affidavit, para 53. City notices bundle, rec. 44.]  [164:  	City further affidavit, para 53. City notices bundle, rec. 44.] 

109. It bears emphasis that the City’s funding sources consist of funds received from the national government including its equitable share, subsidies and conditional grants which are allocated to allow the City to perform specific functions, funds generated by the City from rates, services charges and other sundry income sources such as fines, licences and permits, gains on disposal of property, plant and equipment, and donations, thus the only source of self-funding available to the City is that derived from rates, services charges and sundry sources.[footnoteRef:165]   [165:  	City further affidavit, para 54. City notices bundle, rec. 44-45.] 

110. Given the increase in demand for emergency housing in the City, the concurrent obligations of all spheres of government in this respect, and the lack of specific funding from the national government for this purpose, during negotiations with the Provincial Department of Human Settlements (‘the Provincial Department’) regarding the City’s use of the Human Settlements Development Grant (‘HSDG’) budget for the 2025/2026 financial year (which requires provincial approval) it was agreed that the City could utilise a small percentage of the HSDG funded budget to meet emergency housing requirements on the basis that the units will be built utilising Alternative Building Technology (‘ABT’) which permits densification, and that these developments can be included in the City’s Development Plans on this basis. [footnoteRef:166] [166:  	City further affidavit, para 55. City notices bundle, rec. 45.] 

111. On this basis the City was able to consider the Langa (which is 5 820m2) for the construction of three-storey ABT units should the Court order the provision of emergency housing to the unlawful occupiers, and on the assumption that the surrounding community of Langa will agree to the accommodation of the unlawful occupiers on that land when any rezoning application is made available for public participation.[footnoteRef:167] [167:  	City further affidavit, para 56. City notices bundle, rec. 45.] 

[bookmark: _Toc225751549][bookmark: _Toc226040129]City Safe Spaces 
112. The City has explained in detail why the Safe Space model is inappropriate for the unlawful occupiers, but it bears mention that only two of the unlawful occupiers have indicated that they would accept an offer of emergency housing at the Safe Spaces if this was offered.  The key issue as to whether an offer of accommodation at City Safe Spaces constitutes an appropriate offer of alternative accommodation to persons facing eviction is whether they can be characterised as rough sleepers or as transient, in that they reside on the streets; move on a regular (daily or weekly) basis from one location to another with their possessions; their structures are not fixed but rather are temporary structures which are easily erected and dismantled and which were not permanently placed in a particular area.[footnoteRef:168]  As this Court has noted in City of Cape Town v Various Occupiers[footnoteRef:169] the City’s Safe Spaces programme has as its approach three pillars – rehabilitation, which addresses drug addiction, and treatment for mental or other illnesses; reintegration, which focuses on employment, reunification with families, assisting people to obtain identity documents, and developing skills to enable people to lead functional lives; and an immediate alternative to living on the streets.   [168:  	City AA para 81-83, rec. 505-506; City SAA para 40, rec. 648.]  [169:  City of Cape Town v Various Occupiers 2024 (5) SA 407 (WCC), para 35.] 

113. The City’s contention that the unlawful occupiers do not meet the profile of persons for whom Safe Spaces are appropriate and that to accommodate the unlawful occupiers at Safe Spaces would fundamentally disrupt the purpose of the Safe Space initiative are not meaningfully disputed by any of the parties.[footnoteRef:170]  It is not disputed that Mr Al-Habsy’s contentions in this regard are incorrect and not based on any facts within his knowledge.[footnoteRef:171]  Transnet’s only response is the incorrect contention that Safe Spaces are restricted to persons residing on City owned land based on selective quotations of portions of the City’s answering affidavit.[footnoteRef:172]  There is no factual basis for these contentions given the uncontested evidence that Safe Spaces have been offered to persons evicted from land by the National Department of Public Works.[footnoteRef:173] [170:  	City AA para 82-83, rec. 505-506.]  [171:  	City SAA para 39-40, rec. 648; Al-Habsy para 17, rec. 595.]  [172:  	RA para 65, 67-68, rec. 710-711.]  [173:  	City SAA para 78, rec. 666; See RA para 177-179, rec. 734-735 where the City’s averments in para 78 are not placed in issue.] 

114. It is abundantly clear that the unlawful occupiers do not reside on the streets, are not transient and that they reside in informal structures on a permanent basis. They are not transient homeless persons. 
115. The contention in Transnet’s heads of argument that the City’s position that the unlawful occupiers do not meet the criteria to be offered Safe Spaces is discriminatory and akin to the conduct that was determined to be unlawful by the Constitutional Court in Blue Moonlight[footnoteRef:174] is wholly without merit.  Quite apart from the fact that there is no challenge to any City policy on Safe Spaces, the analogy sought to be drawn by Transnet does not withstand scrutiny because it is primarily based on the erroneous contention that the City only offers Safe Spaces to those residing on City owned land which, as the evidence demonstrates, is simply not the case, and that the City has failed to meaningfully engage with the unlawful occupiers to ascertain their eligibility, which as demonstrated above, is also without merit. [174:  	Transnet HoA para 71-73.] 

116. What Transnet and the unlawful occupiers seek to ignore is the undisputed fact that persons who take up the City’s Safe Space accommodation voluntarily contract to do so on the basis of a set of rules which facilitates the proper implementation of a structured programme of reintegration into the community which requires participants to actively and meaningfully participate in the programme and to abide by a set of rules.[footnoteRef:175]  The undisputed evidence demonstrates that the unlawful occupiers are not prepared to engage with the City.  Moreover, if any of the unlawful occupiers wished to go into the City Safe Spaces nothing stops them from doing so as this is an entirely voluntary programme but more importantly, they would have said this in their answering affidavits.  The fact that they have not done so demonstrates unequivocally that the assertions in Mr Al-Habsy’s affidavit in regard to Safe Spaces are irrelevant to the issues that this Court is called upon to determine and have been made in an impermissible attempt at creating atmosphere to distract from the real issues for determination.   [175:  	City SAA para 41, rec. 648] 

117. Clearly the reason for Transnet’s insistence that the City offers Safe Spaces is because it seeks impermissibly to foist all obligations in respect of the housing of the unlawful occupiers solely on the City, but Transnet puts up no countervailing evidence to demonstrate that Safe Spaces are appropriate for the unlawful occupiers.  Transnet’s persistence in advancing unsubstantiated averments regarding the suitability of the City Safe Spaces for the unlawful occupiers is misplaced and ignores the objective facts before the Court.  
[bookmark: _Toc226040130]The Langa Site
118. Given the context of the 2026 legislative and funding environment the City was able to consider Transnet’s offer of the Langa site for the construction of three-storey ABT units should the Court order the provision of emergency housing to the unlawful occupiers notwithstanding its size, and on the assumption that the surrounding community of Langa will agree.[footnoteRef:176] [176:  	City further affidavit, para 56, City notices bundle, rec. 45-46; para 60, City notices bundle rec. 47.] 

119. The use of ABT structures will enable the City to secure the approval of the surrounding community, many of whom have backyard occupants who seek their own housing in the area and to fully utilise the space available at the Langa site.[footnoteRef:177]   ABT structures are easier to construct and are more aesthetically pleasing than traditional TRA structures as well as providing superior insulation from the elements while allowing the City to maximise space because they can be built up to three storeys high given their modular nature. [footnoteRef:178]  This will enable the City to provide some level of receiving‑community benefit and to accommodate the unlawful occupiers for whom emergency housing may be ordered.[footnoteRef:179]  Community beneficiation is the only viable means through which the City can reasonably anticipate securing local community acceptance for the relocation of persons who fall outside the existing Langa community.[footnoteRef:180]  Securing broad-based community buy-in is critical to ensuring the long-term viability of emergency housing initiatives, as without such acceptance, the City faces a high risk of project failure due to either forensic delays in the form of litigation or operational disruptions.[footnoteRef:181] [177:  	City further affidavit, para 59, City notices bundle, rec. 47.]  [178:  	City further affidavit, para 59, City notices bundle, rec. 47.]  [179:  	City further affidavit, para 59, City notices bundle, rec. 47.]  [180:  	City further affidavit, para 57, City notices bundle, rec. 46.]  [181:  	City further affidavit, para 57, City notices bundle, rec. 46.] 

120. Transnet’s contention that the City has impermissibly disclosed without prejudice discussions in respect of the Langa site does not withstand scrutiny.  It is only negotiations between parties which are undertaken with a view to a settlement of their disputes that are privileged from disclosure.[footnoteRef:182]  Negotiations between the City and Transnet, which occurred prior to the institution of litigation, could never have been conducted on a without prejudice basis.  In addition, prior to the delivery of the replying affidavit, there was a collegial and collaborative relationship between the City and Transnet and thus there was no dispute between the City and Transnet that could sensibly have been the subject of discussions for the purposes of settlement and as far as the City is aware based on its discussions with Transnet this remains the case.[footnoteRef:183]  In addition, before the City filed its further affidavit it advised Transnet that in the event that the Court directs the City to provide emergency housing to the unlawful occupiers notwithstanding the City’s arguments to the contrary, the City intended to pursue Transnet’s offer of the Langa site for this purpose, consequently Transnet was aware of the City’s intended position before the City’s answering affidavit was delivered.[footnoteRef:184]  [182:  	Absa Bank Ltd v Hammerle Group 2015 (5) SA 215 (SCA),  para 13.]  [183:  	City further affidavit, para 62, City notices bundle, rec. 48.]  [184:  	City further affidavit, para 63, City notices bundle, rec. 48-49.] 

121. While the City and Transnet sought to keep certain aspects of their discussions confidential, this was because the details of the ongoing discussions and agreements were not fully finalised and both parties agreed that the details of the location of the site needed to be kept confidential for as long as possible to avoid the risk of unlawful occupation by other persons once it became known that the site was being considered.  However, when the City filed its answering affidavit, it was required to disclose the location of the Langa site for purposes of allowing the unlawful occupiers to respond and by that stage there was broad agreement between the City and Transnet as to the acquisition of the Langa site for emergency housing for the unlawful occupiers.[footnoteRef:185]   [185:  	City further affidavit, para 64, City notices bundle, rec. 49.] 

122. There is thus no merit in Transnet’s contentions in regard to the disclosure of the negotiations and Transnet concedes in the replying affidavit that it ‘remains willing to dispose of the Langa property to the City for the purposes of providing emergency accommodation to those persons who may need housing once evicted from the Transnet properties’.[footnoteRef:186]  It is therefore unclear what purpose is served by the contentions advanced in the replying affidavit concerning the disclosure of supposedly without prejudice negotiations. [186:  	RA, para 79, rec.715.] 

123. The unlawful occupiers ostensibly object to the Langa site because of its distance from the properties.[footnoteRef:187]   [187:  	Al-Habsy, para 20.1, rec. 595.] 

124. In the event that this Court notwithstanding the City’s objections is prepared to accept Mr Al-Habsy’s hearsay evidence, it appears that the majority of the unlawful occupiers are engaged in various forms of informal labour such skareling or recycling.  It bears emphasis that no case is made out by the unlawful occupiers that they cannot engage in these activities in the vicinity of the Langa site or that the only place that they can do so is the CBD/Woodstock area.  It is telling that the unlawful occupiers do not even allege that the kinds of informal activities that they supposedly engage in are not available in the Langa area.  On the evidence there is simply no reason why the 73 unemployed persons/those who engage in informal employment, must remain close to Woodstock or the CBD for purposes informal work, particularly given that it is not in dispute that the Langa site abuts both the Epping industrial areas and therefore would provide much better opportunities for the sort of informal employment supposedly engaged in by the unlawful occupiers.[footnoteRef:188]  As for the 15 persons who supposedly are employed, again absolutely no reason is put forward on the evidence as why they cannot use public transport like the majority of South Africans who are employed to travel the 13km – 16km distance between the CBD/Woodstock area and the Langa site.[footnoteRef:189] Mr Al-Habsy’s complaints regarding a ‘bureaucratic deadlock’[footnoteRef:190] are illusory, given Transnet’s explicit willingness to dispose of the Langa site to the City for emergency housing for the unlawful occupiers.[footnoteRef:191] [188:  City SAA para 46, rec. 654 – 655. ]  [189:  City SAA para 43, rec. 651-652. ]  [190:  	Al-Habsy para 20.5, rec. 596.]  [191:  	RA para 79, rec. 715.] 

125. The unlawful occupiers’ out of hand rejection of the Langa site, without any credible basis to do so lends credence to the City’s averments regarding the real reason behind the unlawful occupation.[footnoteRef:192]   [192:  City SAA para 50, rec. 656.] 

126. Moreover, there is no legal basis for the unlawful occupiers to contend that they are entitled to be offered emergency housing in or around the Woodstock/CBD area because the law does not provide evictees with a right to emergency housing in a specific location.[footnoteRef:193]  The key issues in determining the appropriateness of an offer of emergency housing in a particular location is always one of reasonableness.[footnoteRef:194]   [193:  Commando (supra), para 72 and para 85; Joe Slovo (supra) para 254.]  [194:  Commando, para 76; Olivia Road (supra) para 13.] 

127. In Commando, the unlawful occupiers ‘were no ordinary evictees. They had generational ties to the area, given the racially discriminatory practices of this country's past; they were one of the very few communities that managed to resist forced removals from 'White' cities under the apartheid regime’.[footnoteRef:195]  Moreover, their loss of accommodation was directly linked to a policy of gentrification and in these circumstances the Constitutional Court found that the City’s conduct was unreasonable because it failed to mitigate the consequences of gentrification on the most vulnerable.[footnoteRef:196]  The facts of this matter are entirely distinguishable and in particular given that the City’s undisputed evidence that it has no emergency housing other than the Langa site available for the unlawful occupiers it must be accepted that the Langa site is on the facts as close as reasonably possible to the properties.  [195:  	Commando, para 92.]  [196:  	Commando, para 101-103.] 

[bookmark: _Toc225751548][bookmark: _Toc226040131]Undocumented foreign nationals
128. Transnet and the unlawful occupiers contend that it is irrelevant whether an unlawful occupier is an illegal foreigner as defined by the Immigration Act 13 of 2002 (‘the Immigration Act’) and that irrespective of whether they have any lawful entitlement to remain in the country they must be offered emergency housing.[footnoteRef:197] This is an astonishing submission.  Moreover, Transnet’s reliance on the judgment in Chapelgate Properties 1022 CC v Unlawful Occupiers of Erf 644 Kew and Another.[footnoteRef:198] is misplaced as that matter makes it clear that the City’s position is consistent with the relevant legal principles. [197:  	RA para 59–63, rec. 709–710; Al-Habsy para 68, rec. 607.]  [198:  	Chapelgate Properties 1022 CC v Unlawful Occupiers of Erf 644 Kew and Another 2017 (1) SA 403 (GJ).] 

129. The EHP as contained in the Housing Code makes it clear that the legal status of the unlawful occupiers is a relevant fact which is necessary to take into account for the purposes of a just and equitable enquiry concerning emergency housing.  The EHP provides, however, that ‘illegal immigrants’ are to be assisted on the conditions prescribed by DHA on a case by case basis.[footnoteRef:199]  The EHP further provides that in implementing emergency housing interventions DHA has a role to play in an emergency housing situation involved with regard to addressing possible ‘illegal immigrants’. [footnoteRef:200]  In addition, the EHP provides that where a municipality submits an application for funding assistance for emergency housing, a community profile covering the broad demographics and situation of the persons affected must be provided, including the situation with regard to the presence of ‘illegal immigrants’ and non-subsidy qualifying beneficiaries,[footnoteRef:201] and if during the survey and registration process it is established that ‘illegal immigrants’ appear to be present, DHA must be contacted to implement procedures necessary to address this situation.[footnoteRef:202]   [199:  	EHP para 2.4.]  [200:  	EHP para 2.13.4.]  [201:  	EHP para 3.3.]  [202:  	EHP Annexure D, step 1 and step 5.] 

130. Consequently, the Housing Code and in particular the EHP makes it clear that the manner in which undocumented foreign nationals fall to be treated in an eviction falls within the remit of DHA.  This is consonant with and respects the provisions of the Immigration Act.  
131. The Immigration Act defines an illegal foreigner as foreigner who is in the country in contravention of the Immigration Act.  A foreign national may not enter or remain in the country unless they hold a lawful visa or permanent residence permit, failing which they must depart from the country unless they have authorisation to remain pending an application for a status.[footnoteRef:203]  However, persons who have applied for asylum are entitled to remain in the country lawfully until their applications have been finally determined.[footnoteRef:204] [203:  	Section 32 of the Immigration Act, read with s 9.  Section 32 provides that ‘any illegal foreigner shall depart, unless authorised by the Director General in the prescribed manner to remain in the Republic pending his or her application for a status’ and ‘status’ means ‘the status of the person as determined by the relevant visa or permanent residence permit granted to a person in terms of [the Immigration] Act’.]  [204:  	Section 23 of the Immigration Act read with the relevant provisions of the Refugees Act 130 of 1998 and the regulations thereto.  ] 

132. Consequently, as matter of law, a foreign national who does not hold some form of authorisation either in terms of the Immigration Act[footnoteRef:205] or the Refugees Act has no legal entitlement to remain in the country and falls to be detained, arrested and/or deported unless they are in the process of regularising their status in which case they would be in possession of the relevant documents issued by DHA. [205:  An ‘illegal foreigner’, is required to submit an application for authorisation to remain in the country and once the authorisation application is processed, and if authorisation to remain in the country is granted they are issued with a document substantially in accordance with Form 20 which provides that the holder may temporarily reside in the country, in a specific magisterial district, pending the outcome of their application for status and they are then then entitled to submit an application for status.] 

133. To be clear the City’s position is that a foreign national who has some lawful entitlement to remain in the country which would include those who hold visas or asylum seeker permits or some other form of authorisation issued by DHA that entitles them to remain the country are entitled to emergency housing as a matter of principle subject to the Court finding that it is just and equitable to do so based on their particular personal circumstances.  
134. There is, however, no legal basis whatsoever to contend that a foreign national who has absolutely no entitlement to be or remain in the country is entitled to emergency housing assistance from the State.  Any suggestion to the contrary flies in the face of the rule of law.  Moreover, the EHP expressly requires directions in relation to such persons to be given by DHA.  In circumstances where there is no challenge to the relevant provisions of the EHP there is no basis to depart from its provisions which are presumptively lawful.
135. The decision in Chapelgate does not, as Transnet suggests in its heads of argument ,establish a principle that illegal foreigners are without more entitled to emergency housing (and if it did establish such a principle, the decision would be clearly wrong).  The decision in Chapelgate  makes it clear that the entitlement of undocumented or illegal foreign nationals to emergency housing is made contingent on the illegal foreigners regularising their status.[footnoteRef:206]  This is precisely why it is incumbent on the DHA to give direction on this issue, which, as at the date of the filing of these heads of argument it has failed to do, notwithstanding requests by the City for it to do so.[footnoteRef:207] [206:  	Chapelgate para 79 and para 89.]  [207:  	City further affidavit, para 69-72, City notices bundle, rec. 50-52.] 

[bookmark: _Toc225751551][bookmark: _Toc226040132]INSPECTION IN LOCO 
136. The City asks for an inspection in loco in order for the Court to ascertain for itself the dire circumstances prevailing at the property.[footnoteRef:208]  The City submits that it is necessary for the Court to view properties first hand for a full, contextual understanding of the properties that simply does not appear from the outdated images attached to the founding affidavit.  It is necessary for the Court to view the properties to understand not only the scale of the unlawful occupation, but also to observe the City’s contentions regarding the issues pertaining to criminality.  As the City has pointed out the existence of a tunnel network where drugs and stolen goods are stored has a profound bearing on this matter.   [208:  	City AA para 71, rec. 501] 

137. In the founding affidavit Transnet provided a description of the properties (and areas of occupation) and attaches satellite/drone imaging.[footnoteRef:209]  However, Transnet has failed to state when those images were taken.[footnoteRef:210]  It appears from the confirmatory affidavit of Ms Sam that those images were likely taken in 2024 when the Transnet surveys were conducted in which case they would be woefully outdated and in any event the images do not provide any perspective of what is actually happening at the properties.  [209:  	FA para 35, rec. 27; para 42, rec. 28; para 51, rec. 29 -30; para 58 – 59, rec. 30 -31; para 69 – 70, rec. 32-33; para 76, rec. 33 – 34; para 83, rec. 35; para 90, rec. 36; para 96, rec. 37; para 104, rec. 38.]  [210:  	Confirmatory affidavit, Sam, para 6, rec. 366. ] 

138. It is necessary for the Court to obtain a proper contextual understanding of the properties and the occupation for purposes of the just and equitable enquiry. In addition, courts are entitled engage in inspections in loco for purposes of eviction proceedings, as the High Court did in Grootboom.[footnoteRef:211]   [211:  Grootboom (supra) para 14.] 

139. Transnet’s objection to an inspection in loco on the basis that it has provided ‘comprehensive information’[footnoteRef:212]  is unconvincing. The objection appears to be a tactical move motivated by a desire to shield the Court from the parlous state of the properties and the criminal activity taking place there, in a transparent attempt to obscure the reality on the ground. [212:  	RA para 155, rec. 729.] 

[bookmark: _Toc225751541][bookmark: _Toc226040133]THE ADMISSION OF THE FURTHER AFFIDAVIT IN TERMS OF RULE 6(5)(e)
140. Rule 6(5)(e) empowers the Court in its discretion permit the filing of further affidavits.  
141. Transnet has in fact called for a response from the City with regard why certain City owned properties identified by Transnet for the first time in the replying affidavit as supposedly being suitable for emergency housing, have not been  offered by the City for this purpose.[footnoteRef:213]  In its heads of argument, Transnet contends that absent an explanation as to why the City auctioned off properties that could supposedly be used for emergency housing, the City’s position regarding the Langa site would be ‘tantamount to an arbitrary seizure of property’.[footnoteRef:214]  Transnet also contends that the City has disclosed without prejudice negotiations regarding the Langa site.[footnoteRef:215] Transnet persists in its replying affidavit in incorrectly asserting that the City will only offer Safe Space accommodation to those persons who occupy City owned land and in support of this contention selectively quotes portions of one sentence in the City’s answering affidavit.[footnoteRef:216]  Transnet has also raised certain new averments regarding the City’s engagements with DHA.[footnoteRef:217]  Clearly, Transnet has raised new matter in reply which calls for a response from the City, and there is no prejudice to Transnet in the City responding to these manifestly incorrectly allegations. [213:  	RA para 74-78, rec. 713-715.]  [214:  Transnet HoA para 113. ]  [215:  	RA para 78-78.7, rec. 714-715.]  [216:  	RA para 65-68, rec. 710-711.]  [217:  	RA para 61-62, rec. 710.] 

142. [bookmark: 0-0-0-25437]The Court has a discretion to allow new matter in a replying affidavit, giving the respondent the opportunity to deal with such matter in a further set of affidavits. In the exercise of this discretion the Court has regard to (a) whether all the facts necessary to determine the new matter raised in the replying affidavit were placed before the Court; (b) whether the determination of the new matter will prejudice the respondent in a manner that could not be put right by orders in respect of postponement and costs; (c) whether the new matter was known to the applicant when the application was launched; and (d) whether the disallowance of the new matter will result in unnecessary waste of costs.[footnoteRef:218] [218:  	Mostert v FirstRand Bank Ltd t/a RMB Private Bank 2018 (4) SA 443 (SCA) para 13.] 

143. Where allegations are made in a replying affidavit which call for a response, a respondent is required to seek the leave of the Court in terms of Rule 6(5)(e) to file a further affidavit to place its response before the Court.[footnoteRef:219]   [219:  	Tantoush (supra) para 50 – 51. ] 

144. Transnet has specifically called for response; it was informed that the City would be replying before its heads were filed, but yet sought to draw adverse inferences from a supposed non-reply in its heads of argument, while simultaneously objecting to the filing of the further affidavit.  The information in the further affidavit is material to enable the Court to reach a just and equitable determination of the issues.  The contention that the City supposedly auctioned off properties that could reasonably be used for emergency housing of the unlawful occupiers is incorrect and calls for a response.  The further affidavit was filed as soon as possible given that these allegations are advanced for the first time in reply and a response was specifically called for by Transnet. The further affidavit did not delay the City’s heads of argument.  The issues surrounding the supposed disclosure of without prejudice negotiations and Transnet’s convenient misstatement of the City’s position insofar as it pertains to eligibility criteria for the Safe Spaces clearly call for a response.  There is no prejudice to any party in the admission of the further affidavit and will not result in a postponement of the hearing.  Consequently, it is clearly in the interests of justice that the further affidavit be admitted.[footnoteRef:220] [220:  	City further affidavit para 8-10, rec. 24-25.] 

145. In the event that the further affidavit is not admitted the City intends to apply to strike out the new matter raised for the first time in the replying affidavit[footnoteRef:221] in that it would be manifestly prejudicial not to allow the City to respond the serious issues raised by Transnet, and it is impermissible to raise new matter in reply, where Transnet has made out no case for the admission of such new matter.[footnoteRef:222] [221:  Notice to strike out, City notices bundle, rec. 9-12.]  [222:  	Botha v Smuts and Others 2025 (1) SA 581 (CC), para 58, citing Mistry (supra).] 

[bookmark: _Toc225751554][bookmark: _Toc226040134]CONCLUSION
146. The key issue which arises in this matter is whether an eviction without an offer of emergency housing to the unlawful occupiers is just and equitable. The City contends that an order of this nature is just and equitable given that which is set out above.  The City’s position is consistent with the settled jurisprudence.  The City’s facts which, for the reasons traversed above, are uncontroverted militate against ordering emergency housing.  In the alternative, the City submits that the Langa site is appropriate for this purpose.
 
Mushahida Adhikari
Muhammad Ebrahim 

Chambers, Cape Town 
2 April 2026.
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