IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO: 63115 ]2020

In the matter between; -

NATIONAL LOTTERIES COMMISSION Applicant
And
THE MINISTER OF TRADE, INDUSTRY AND Respondent
COMPETITION

FOUNDING AFFIDAVIT

[, the undersigned

Professor Ntshengedzeni Alfred Nevhutanda

do hereby make oath and state that:

1 | am an adult male Chairperson of the National Lotteries Commission
(“the NLC”) established in terms of section 2 of the National Lottery Act
of 1997as amended , with its principal place of business situated at 333

Grosvenor Street, Hatfield Gardens, Block D, Hatfield Pretoria, 0028,
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t am as such duly authorized to depose to this affidavit in support of the
redief prayed for in the Notice of Motion and to bring this application on
behalf of the appiicant. Attached hereto marked annexure “NL1” is a

resolution in confirmation of the above.

The facts deposed to herein fall within my personal knowledge, unless
the context state otherwise, and are to the best of my belief both true
and correct. | should state that my term as the Chairperson of the
applicant and as member of the Board of the applicant expires with
effect from 30 November 2020. | depose to this affidavit on my last day

in office.

In those instances, where | make legal submissions, | do so based on
the advice that | have received from the applicant’s legal

representatives, which advise the applicant accept.
PARTIES

The applicant is National Lotteries Commission established in terms of
the Lotteries Act 67 of 1997, as amended to regulate the national lottery
as well as other lotteries, including the society lotteries to raise funds

and promotional competition, with its principal place of business
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situated at 333 Grosvenor Street, Hatfield Gardens, Block D, Hatfield

Pretoria, 0028.

The respondent is the Minister of Trade, Industry and Competition
appointed as such by the President of the Republic of South Africa with
his principal place of business situated at77 Meintjies

Street, Sunnyside, Pretoria,0002.
THE PURPOSE OF THIS APPLICATION

The applicant approaches this court for the relief sought in the notice
of motion. In essence the relief sought is declaratory and directory in
nature. The applicant seeks an order that the investigation that was
commissioned by the respondent into the affairs of the applicant was
not authorised by statute and or any empowering and or enabling
legislation. The investigation was thus ultra vires, unlawful and
unconstitutional. The investigation was also procedurally irrationat
given that it was conducted without affording the applicant, its Board,

and officials an opportunity to state their side of the story.

An investigation that breaches the principle of natural justice is

unlawful. It has been reported negatively in the media about the
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applicant and its Board based on the investigation report that the
applicant and its Board and or officials have never seen. It seems as if
the media is in possession of the report that the applicant does not
have despite that the investigation was conducted solely based on
allegations against the applicant and or its officials. It goes without
saying that the applicant under such circumstances is not only entitled
to know about the investigation, but itis entitled to be provided with the
investigation report once the investigation has been concluded.
Currently, the applicant is in the dark about the actual investigation,
who conducted it on behalf of the Minister, and when was the report
submitted to the Minister, and what does the report say, its findings and
recommendations. The Minister is obliged to release the report to the
applicant whether or not he intends to act on the report. The applicant
is entitled to the report whether the report implicates the officials in
wrong doing and most importantly if the report exonerates the officials

of the applicant in any wrong doing.

Itis also not correct that the Minister did not act on the report, therefore
the applicant is not entitled to it. The Minister has already acted on the
report because in his response to a member of the Portfolio Committee,

Mr Macpherson, the DG of The Department of Trade, Industry and
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10.

oy

Competition (“the department”) stated that “the case had been
given to the SAPS on 28 August 2020 by means of an affidavit
which had included the forensic report. No case number had been
received”. The Minister had also approached the President to issue a
proclamation authorising the SIU to investigate the affairs of the
applicant. The SIU is currently authorised to do so on the strength of
the representations that the Minister made to the President on the basis
of the investigation report that the Minister has decided to keep under
wraps. As such, the order the applicant seeks is that the Minister's
refusal to provide the report to the applicant is unlawful and

unconstitutional.

The Minister should be directed to provide the investigation report to
the applicant within 5 days of the order or within a period of time the

court deems appropriate.

The applicant has requested to be provided with the report, and the
Minister through his attorneys refused. As a result of the refusal by the
Minister based on the grounds set out in the letter from the Minister's
attorneys, it follows that the Minister has waived the requirements of

PAIA, thus making it unnecessary for the applicant to invoke the
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12.

13.

provisions of PAIA. The contemplated internal appeal process in PAIA
also does not come into play, given that the refusal was not made by
the information officer, instead, the refusal was made by the most
senior person in the Department, which is the Minister himself, and
therefore there is nobody above the Minister within the Department to
appeal to. As a result, PAIA does not come into play, however, to the
extent necessary, and only in the event it is found that PAIA applies,
the applicant has on the facts of this case demonstrated it should be

exempted from compliance with the provisions of PAIA.

Accordingly, the applicant should be exempted from any obligation to
exhaust the requirement to comply with the provisions of Promotion of

Access to Information Act 2 of 2000(“PAIA”).

BACKGROUND FACTS

| should first start by making it clear that the applicant as an organ of
state is enjoined to be transparent, fair and competitive in its dealings
with the public and other organs of state. The applicant has a duty to
assist other organs of state in the performance of their duties including
law enforcement authorities when allegations of corruption, nepotism

and the like are levelled against the applicant’s officials. The applicant

6
s %

)3



14.

15.

16.

therefore supports any investigation that is lawful, and instituted in

accordance with the provisions of the law.

The relationship between the applicant and the Minister has not been
a smooth one since the current Minister took office, let alone the
contemptuous manner by which the Director-General treats the Board
and its members. We have been battling to understand the source of
hostility meted on us by the Minister and his Director-General,
particularly given the fact that the applicant is one of the few organs of

state which consistently obtains clean audits from the Auditor-General.

The Minister to date since his appointment never met with the Board.
The impression we got is that the Minister is not interested in meeting
with this Board. There were even rumours that the Minister is afoot in
plans to remove this Board for no apparent reason. It is not clear why

this Board is so disliked by this Minister.

Consistent attempts to have meetings with the Minister have failed.
Instead of meeting with the Board to discuss matters of mutual interest,
or raise whatever concerns he has, the Minister clandestinely
commissioned an investigation into the affairs of the applicant, with the

hope that he would find something to stick against the Board. When he
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17.

found nothing, he alleges that the investigation is not complete simply
because he does not like the outcome of the investigation. It seems as
if the Minister will commission one investigation after the other until
such time that he finds something against the Board, which he would
use as the basis to remove the Board. It is astounding that the Minister
would refuse to provide the Board with a report that according to the
Minister is inconclusive. It still baffles us as to what precisely is it that

the Minister does not want the Board to see from this mysterious report.

The Board became aware, albeit under extraordinarily strange
circumstances about the fact that there was an investigation during a
Portfolio Committee meeting on 2 September 2020, through the
presentation made by the DG. The Board became aware for the first
time in that meeting that there was an investigation report that has been
furnished to the Minister and the DG, but the DG refused to disclose its
contents and to release it either to the Portfolio Committee or the
applicant. To date the Minister has refused to release the report or
make it available to the appiicant or to the Portfolio Committee. It was
in my view utterly disrespectful of the DG to conceal to the Board the
existence of the report and disclose its existence to the portfolio

committee which was similarly attended by myself in my capacity as
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19.

Chairperson and the Commissioner, in her capacity as the CEO of the
applicant. It would have been expected that the Minister or the DG,
whose involvement in lotteries affairs and policing of the Board is not
prescribed in legislation, to have first spoken to the Board or myseif so
that | am not caught off guard by the announcement of this nature. |
have no doubt that the announcement made by the DG in that portfolio
committee meeting, was meant to embarrass me, the Board and the
Commissioner in front of the members of the portfolio committee. The
conduct of the DG is certainly not consistent with his obligations under

section 195 of the constitution.

'97;., s

On z December 2018 there was newspaper article that was published.

A copy of the article is attached marked “NL2”. The article reported
about allegations of corruption and maladministration within the
applicant. At the centre of the allegations was the funding provided to

Denzhe Primary Care .

Due to the allegations of corruption and maladministration levelled
against NLC ,the NLC conducted an investigation into these
allegations. Following ongoing investigations initiated by the board of

the NLC, the respondent also appointed a service provider of his own
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20.

to conduct a forensic investigation into the NLC. In this regard, we refer
the above Honourable Court to the DG’s response to the Portfolio
Committee wherein the DG reported that the Minister had the power to
conduct such an investigation and he had delegated that power to the
DG. | have been advised, which advice | accept that the Minister is not
empowered in terms of the law to delegate such authority to the DG.
On this basis alone, the entire investigation, together with any report

attendant thereto are a nullity.

The NLC was never informed as to what were the terms of reference
and scope of such investigation, and such it is still unknown to the
NLC. The applicant have on numerous occasions attempted to engage
with the respondent and his office to discuss this matter but were
unsuccessful. The public interest demands that this matter be resolved
as soon as possible, lest it damages the reputation of the applicant as
an important institution that regulates lotteries and distributes funding
for worthy causes. Distributions to worthy causes play an important part
in alleviating hardships in communities and support important social
projects. The stand off between the Minister and the applicant which
does not auger well for the applicant and the Minister was published

as late as this past Sunday, in the City Press of 29 November 2020. A
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22.

copy of the article is attached marked NL 3

On the occasion of the sitting of the Portfolio Committee on Trade and
Industry, which | have referred to above, DG gave a presentation on
the status of the investigation. This paragraph should be read in
addition to the averments that | have already alluded to in the

paragraphs above. The DG’s presentation had the following

Disclaimer:

“Because the Denzhe forensic report has been handed over
to the law enforcement authorities we have received legal
advice not to disclose the report and that we should limit the
amount of information that is available to the public. We

should aliow law enforcement to complete their investigation”,

As | have stated above, | and the Commissioner were present in the
meeting when the presentation was made. We were shocked by the
DG's presentation, not for its content but for the manner in which the
information that pertains to the applicant was made for the first time in
circumstances where the Board has not been previously appraised.

What was even startling is that there was already an investigation
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23.

24.

25,

report submitted according to the DG, to the law enforcement
authorities. The DG informed the Portfolio Committee that the Minister
was already acting on it {i.e. having already handed it over to the law

enforcement authorities).

I need to state that the NLC has not been afforded any opportunity
whatsoever to engage with and respond to the allegations and findings
of the report presented to the Minister prior to it being handed over to
the law enforcement authorities. We also do not know what the report

found except what is being reported in the media.

The applicant has recently leamnt through the media that the President
has signed a proclamation authorizing the Special Investigation Unit to
investigate allegations of corruption in the NLC. According to the said
media reports the President signed that proclamation on 20 October
2020 and it came into effect when it was published in the Government

Gazette on Friday the 6™ of November 2020. The gazetted

proclamation is attached as annexure “NL&”.&W § @

The applicant has no difficulty with the President appointing the SIU to
investigate because that is the prerogative of the President. The

applicant takes issue with the unlawful investigation commissioned by
12
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26.

27.

28.

29.

the Minister (ie. Delegating the power to appoint investigators to the
DG) and the unlawful report that was issued and submitied to the law
enforcement authorities, despite the denials by the respondent through

his attorneys.

The respondent is obliged as a matter of law to make available the
report to the applicant. His refusal is without legal basis and therefore
unlawful and unconstitutional. None of the senior officials of the
applicant and the members of the Board were interviewed before the
report was finalised or submitted to the Minister. The investigation was

conducted in breach of the principle of audr.

The respondent's decision to withhold the report from applicant and
instead take action based on its findings is unlawful and

unconstitutional.

On 11 November 2020 our attorneys of record addressed a letter to the

respondent requesting the report. The letter is attached as annexure
5
“NLS" J0~ ( @/

In the jetter the respondent was to respond by 12 November 2020. In

the response the respondent’s attorneys indicated that they would seek
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30.

31.

32.

18

6 W

instruction from their client. The letter is attached as annexure “NL#".

On 17 November 2020, a detailed response to the applicant's letter
dated 11 November 2020 was received. In that letter the respondent
refused to provide the report as requested, instead attempted to
provide an assurance that he would not take any action until those
affected were given the right to be heard. The letter from the
3~ B
respondent’s attorneys is attached as annexure “NL& | submit that this
response was nothing but cold comfort, because the basis of
requesting to be furnished with the report was not because of fear of
being implicated, but a right that has accrued to the applicant by virtue

of the investigation commissioned against its affairs, its officials and all

others.

The applicant’s attorneys responded to the letter on 19 of November
8 3> )
2020. A copy is attached as annexure “NL®". The contents thereof

G

should be read as if herein specifically incorporated. @

It was recorded that the respondent’s assurances that the report would
be provided to the affected persons and provided with an opportunity
before any action is taken is of no moment and that same does not

exonerate the Minister from providing the applicant with the report. It
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33.

34.

35.

is immaterial whether the NLC, its board or employees are implicated
in the report or not. It is the constitutional right of the NLC, its board
and employees 1o have access to the report. Any refusal is irrational,

unlawful and unconstitutional.

When it became apparent to the Minister that the applicant was
determined to assert its right in law, the DG, employed intimidatory
tactics which should be censured. The DG addressed a letter to
Commissioner Mampane dated 18 Novelmber 2020. In this letter the
DG was in essence interfering with the powers of the NLC and the

board members to appoint the legal representatives to represent the

9
NLC. The letter is attached as annexure “NL¥". S / { @

Given the attitude of the respondent and the DG, the applicant had no
other alternative but to approach the above Honourable Court for the

relief sought in the notice of Motion.

The applicant cannot be expecied under the circumstances to be
satisfied with the dubious conduct of the respondent or the lip service

assurance from the respondent.

THE PROVISIONS OF PAIA
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36.

37.

38.

39.

40.

The applicant did not approach the respondent in the form of PAIA
when requesting this report since the process is a fore gone

conclusion.

'm advised that the purpose of PAIA is to give effect to the provisions
of section 32 of the Constitution which provides constitutional right of
access to any information held by the state and any information held
by another person; and that is required for the exercise or protection of

any right.

I submit that the requirements of PAIA being an Act provided for access
to information (to the extent that it does amount to internal and /or
domestic remedy that has to be exhausted first) has not been fully
implemented, nor in my view is there any prospect of yielding any
different result to the decision aiready taken by the Minister, and
communicated to the applicant’s attorneys by the Minister's attorneys

on 17 November 2020, which has been attached as “NL7".

The PAIA is not peremptory and must not be read to mean that it

supersedes the constitution on the right to approach court at any time.

| state that there is simply no prospects that the “PAIA” may vield any
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41.

42.

43.

VA

different result to the decision already taken by the respondent .In any
event the PAIA compliance has been waived by the respondent when
he entertained the request for the report and rejected it on merits rather
than technical grounds. it is the rejection that is unlawful and
unconstitutional. The investigation was also not authorised by the
enabling legislation and it was therefore unlawful. The Minister also did

not have authority to delegate his powers to the DG.

It is submitted that exceptional circumstances have been demonstrated
justifying adjudication of this matter and the granting of the orders

sought,

CONCLUSION

Accompanying this affidavit is the confirmatory affidavit of Ms Thabang
Charlotte Christine Mampane, the Commissioner, as well as the

confirmatory affidavit of Molokomme Joseph Maluieke, the attorney of

- 10 I
record of the applicant. They are attached as annexure “NL8 and NL®"
: Js J
respectively. N

In the premise, | submit that a case has been made out for the relief

sought in the notice motion.
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WHEREFORE, the applicant prays that the orders sought in the notice of

motion to which this affidavit is attached be granted.

DEPONENT

THUS SIGNED  AND SWORN TO  before  me
: o
at Pu}om on this the 0 day of

NOJ&ML«, 2020 by the deponent who acknowledges that he knows and
understands the contents of this affidavit; that it is the truth to the best of his
knowledge and belief and that he has no objection to taking the prescribed oath
and regards the same as binding on his conscience and the administration of

the oath complied with the Regulations contained in Government Gazette No.

R1258 of 21 July 1972, as amended.

L

COMMISSIONER OF OATHS

SANELE NGXONGO
EX OFFICIO COMMISSIONER OF OATHS

BRQOKLYN. PRETORIA. 0181

N Vat

PRACTISING ATTORNEY OFRSA 18 .
a72 JUSTICE MAHOMED STREET @

TEL D12 346 6710 - FAX: (12 346 6659
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NATIDKAL LOTTERIES COMMISSION

a member of group

VENUE: NLC HEAD OFFICE | FIRST FLOOR BOARDROOM

EXTRACT MINUTES OF THE
SPECIALBOARD MEETING

DATE: 10 NOVEMBER 2020

TIME: 14:00

No

Item

Resolution(s)

Responsibility

Time Frame

SECTION 1: PROCEDURAL MATTERS

1.1 | Opening and Welcome
Noted Chairperson
The Chairperson opened and welcomed all members present at the meeting.
1.2 | Attendance
Prof NA Nevhutanda Chairperson Noted Chairperson
Dr MA Madzivhandila Member
Prof YN Gordhan Member
Ms DLT Dondur Member
Adv WE Huma Member
Ms TS Kekana Co-Opted External Expert
By Invitation
Ms TCC Mampane Commissioner
Mr TS Maselwa Moloko Senior Manager: Human Capital
Apology
Ms ZA Brown Member
40
IV _ % 10f4
Signed by the Chairperson: @hﬁ%;\(& Date: 10 November 2020




EXTRACT MINUTES OF THE

C SPECIALBOARD MEETING
HATIONAL LOTTERIES COMMISSICH DATE: 10 NOVEMBER 2020
a member of group TIME: 14:00
VENUE: NLC HEAD OFFICE | FIRST FLOOR BOARDROOM
No Item
Resolution(s) Responsibility | Time Frame
In Attendance
Ms N Nene Company Secretary
1.3 | Quorum
Company
it was noted that the requisite quorum was present, and the meeting was duly constituted. Noted Secretary
1.4 | Declaration of Interest
There were no interests declared at the meeting. Noted All
1.5 | Adoption of Agenda
The Agenda was adopted with no amendments. Noted All

SECTION 2: MATTERS FOR DISCUSSION / APPROVAL

2.1 | INVESTIGATION REPORTS

It was RESOLVED that the NLC appoint a service provider as its attorneys of record to act
on its behalf in connection with investigations conducted by the Minister of the Department
of Trade and Industry pertaining io allegations of maladministration at the NLC:

1. To obtain a copy of the report of such investigation;

Y )
Signed by the Chairperson: m\/ KLM%.E\F,\

Date:

20f4
10 November 2020
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EXTRACT MINUTES OF THE
SPECIALBOARD MEETING

DATE: 10 NOVEMBER 2020

NATIONAL LOTTERIES COMMISSION
a member of group TIME: 14:00
VENUE: NLC HEAD OFFICE | FIRST FLOOR BOARDROOM
No Item
Resolution(s) Responsibility | Time Frame
2. To institute and/defend any and/or all legal proceedings on bhehalf of the NLC in

connection with the vindication of the rights of the NLC and/or the Board andfor its
prescribed officers
To appoint other experts such as Junior or Senior counsel in connection with the above

matters;

The Chairperson of the Board (Prof NA Nevhutanda) and/or the Commissioner (Ms
Thabang Mampane) and/or the Company Secretary (Ms Nompumelelo Nene) and/or
Executive Manager: Legal (Acting) (Ms Nompumelelo Nene) and/or COO (Acting) (Mr
TS Maselwa) are hereby authorised to act on behalf of the NLC and/or the Board to sign
and all documents as may be necessary, including deposing to an affidavit if and when
required by our said attorneys for purposes of all litigation and/or other legal steps
necessary to enforce and protect the rights of the NLC and/or the Board; and

Signed by the Chairperson: ____J

— 1]

A
5

$

Date: ___ 10 November 2020 %\(\




EXTRACT MINUTES OF THE

0 SPECIALBOARD MEETING
HATIONAL LOTTERIES COMMISSIDN DATE: 16 NOVEMBER 2020
a member of group TIME: 14:00
VENUE: NLC HEAD OFFICE | FIRST FLOOR BOARDROOM
No ltem

Resolution(s)

Responsibility

Time Frame

5. The above named persons are authorised to do all such things as may be necessary to

give effect to the above resolutions

8. To review and provide legal opinion on investigation reports conducted by the NLC for
presentation to the Board.

SECTION 4 : CLOSURE

4.1 | Closure
Proceedings concluded at 20:30.

MNoted

Chairperson

Signed by the Chairperson: /@\bﬂg S

Date:

10 November 2020

S
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The Lawyer, the Lottery and millions in
dodgy grants

National Lotteries Commission launches investigation
into multi-million rand grants

Gl

Lesley Ramulitho allegedly used a hijacked NPO to get Lottery grants totalling R27.5 million to develop a drug
rehabilitation centre near Pretoria. Photo: Roxanne Joseph

By Raymond Joseph
14 December 2018

The National Lotteries Commission (NLC) has launched an investigation into a multimillion
rand grant made to a dormant and non-compliant, non-profit organisation.

GroundUp recently reported how Lesley Ramulifho allegedly used a hijacked NPO, Denzhe
Primary Care, to get grants totalling R27.5 million to develop a drug rehabilitation centre
near Pretoria.

Ramulitho used a second NPO, | Am 4 God's Glory, to obtain a further R11.9 million in
funding from the Lottery for another project.
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Our investigation into Denzhe also uncovered two payments (totalling R535,240) paid from
Denzhe’s bank account towards two Ocean Basket franchises Ramulifho owns (see page
13) at Camival City and Camival Mall in Gauteng. The only substantial money paid into the
bank accounts came from the Loftery.

In response to questions about whether the matter had been reported to SAPS or any other
official body to investigate, the NLC's head of communications, Ndivhuho Mafela said:
“With regards to Denzhe, the NLC has instituted an investigation to determine whether
there was any ... breach of the grant agreement.” NPOs could be “blacklisted” and be
prevented from receiving further Lottery funding in line with the NLC'’s “delinquent policy” if
they were found to be in breach of the conditions of their grants.

“The policy also addresses punitive measures to be taken against any organisation that
fails to protect NLC funds and/or refuses or fails to take action against those who have
abused and/or fraudulently misdirected and/or misused NLC funding,” Mafela said.

The website of Ramulifho Inc carries claims of extensive work for government, including
drafting legislation for different departments. Significantly, it boasts that Ramulitho has done
work for the Department of Trade and Industry, under which the National Lotteries
Commission falls. It also claims that Ramulifho has done work for the National Lotteries
Board (NLB), the predecessor to the NLC.

Ramulitho is no stranger to controversy. He has previously been linked to a dodgy bid for
an SAA tender in 2015. And in 2012, a forensic audit found evidence of fraud and
corruption after Ramulifho allegedly overcharged the Pan African South African Language
Board (PanSALB) by R1-million for work he did for it.

But on his firm's website and Facebook pages, a letter (on a PanSALB letterhead and
purportedly signed by then acting CEO M Zwane) exonerates him of any wrongdoing. It
says: “after a ... thorough investigation by Resolve Group, it appears that the allegations of
overbilling were incorrect and | wish to confirm that it would appear the fauit was systematic
and internal.”

But attorney Peter Harris, who conducted the investigation for Resolve, said: “We could not
exonerate Mr. Ramulifho because we never investigated him. Our mandate was simply to
investigate PanSALB. We certainly never issued any letter clearing Mr. Ramulifho.”

The Gauteng Law Society (GLS) has confirmed that Ramulitho is in good standing and his
law firm has a valid 2018 licence to practice.

An attorney acting for Ramulitho, KR Elliott, said in an email: “We take note that Mr.Joseph
stated that he intends to publish a follow-up article tomorrow without providing our clients
any chance to comment or to have insight into any allegations. Should this article repeat
the allegations of the previous article and be published, then our clients will take steps
against your publications to protect their Constitutional rights. Any damages will then be
punitive.”
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As Ramaphosa's
detractors sharpen
their knives ahead
of this week’s vote of
no confidence, ANC
teaders say the party
will close ranks
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Battle for control of

R130BN LOTTO

The run-up to the renewal of the lotteries licence has seen fierce
disputes crupt between Minister Ebrahim Patel and the regulator
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PROCLAMATIONS ® PROKLAMASIES

PROCLAMATION NO. R. 32 OF 2020
by the
PRESIDENT of the REPUBLIC of SOUTH AFRICA

SPECIAL INVESTIGATING UNITS AND SPECIAL TRIBUNALS ACT, 1996 (ACT
NO. 74 OF 1996): REFERRAL OF MATTERS TO EXISTING SPECIAL
INVESTIGATING UNIT

WHEREAS allegations as contemplated in section 2(2} of the Special Investigating
Units and Special Tribunals Act, 1996 (Act No. 74 of 1996} (hereinafter referred to as
“the Act"), have been made in respect of the affairs of the National Lotteries
Commission, previously known as the National Lofteries Board, (hereinafter referred
1o as “the NLC™);

AND WHEREAS the State or the NLC suffered losses that may be recovered:;

AND WHEREAS | deem it necessary that the said allegations should be investigated
and civil proceedings emanating from such investigation should be adjudicated upon;

NOW, THEREFORE, | hereby, under section 2(1) of the Act, refer the matters

mentioned in the Schedule in respect of the NLC, for investigation to the Special

Investigating Unit established by Proclamation No. R. 118 of 31 July 2001 and

determine that, for the purposes of the investigation of the matters, the terms of

reference of the Special Investigating Unit are to investigate as contemplated in the

Act, any alleged—

(a)  serious maladministration in connection with the affairs of the NLC;

(b}  improper or unlawful conduct by employees or officials of the NLC;

(c)  unlawfui appropriation or expenditure of public money or property;

(d) unlawfui, irregular or unapproved acquisitive act, transaction, measure or
practice having a bearing upon State property;

0{ @ This gazetie is also avallable free online at www.gpwonline.co.za
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{e} intenticnal or negligent loss of public money or damage to public property;

{fi  offence referred to in Parts 1 to 4, or section 17, 20 or 21 (in so far as it relates
to the aforementioned offences) of Chapter 2 of the Prevention and
Combating of Cormrupt Activities Act, 2004 (Act No. 12 of 2004}, and which
offences were committed in connection with the affairs of the NLC: or

() unlawful or improper conduct by any person, which has caused or may cause
serious harm to the interests of the public or any category thereof,

which took place between 1 January 2014 and the date of publication of this

Proclamation or which toock place prior to 1 January 2014 or after the date of

publication of this Proclamation, but is relevant to, connected with, incidental or

ancillary to the matters mentioned in the Schedule or involve the same persons,
entities or contracts investigated under authority of this Proclamation, and to exercise
or perform all the functions and powers assigned to or conferred upon the said

Special Investigating Unit by the Act, including the recovery of any losses suffered by

the State or the NLC, in relation to the said matters in the Schedule.

Given under my Hand and the Seal of the Republic of South Africa at Johannesburg
this 20 day of October Two thousand and twenty.

CM Ramaphosa

President
By Order of the President-in-Cabinet:

RO Lamola
Minister of the Cabinet

f. This gazette is also available free online at www.gpwonline.co.za
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SCHEDULE

1. Maladministration in the affairs of the NLC in relation to the—

(@) investment of funds in the National Lottery Distribution Trust Fund, established
in terms of section 21 of the Lofteries Act, 1997 (Act No. 57 of 1997}, contrary
to the provisions of the said Act; and

(b) allocation of money in the Fund referred to in paragraph (a) to beneficiaries
who were not entitled thereto in terms of the Lotteries Act, 1997,

including the causes of such maladministration.

2. Any improper or unfawful conduct by the officials or employees of the NLC, or
any other person or entity, in relation to the allegations set out in paragraph 1 of this
Schedule, including the causes of such improper or unlawful conduct and any losses,
damage or actual or potential prejudice suffered by the NLC or the State,

f This gazette is also available free online at www.gqpwonline.co.za
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PROKLAMASIE NO. R. 32 VAN 2020

van die
PRESIDENT van die REPUBLIEK van SUID-AFRIKA

WET OP SPESIALE ONDERSOEKEENHEDE EN SPESIALE TRIBUNALE, 1996
(WET NO. 74 VAN 1996): VERWYSING VAN AANGELEENTHEDE NA
BESTAANDE SPESIALE ONDERSOEKEENHEID

AANGESIEN bewerings soos beoog in artikel 2(2) van die Wet op Spesiale
Ondersoekeenhede en Spesiale Tribunale, 1996 (Wet No. 74 van 1996) (hierma na
verwys as “die Wet"), gemaak is in verband met die aangeleenthede van die
Nasionale Loteryekommissie, voorheen bekend as die Nasionale Loterye Raad
(hiema na verwys as “die NLK"),

EN AANGESIEN die Staat of die NLK verliese gely het wat verhaal kan word;

EN AANGESIEN ek dit nodig ag dat gemelde bewerings ondersoek en siviele
geskille voortspruitend uit sodanige ondersoek bereg moet word;

DERHALWE verwys ek hierby, kragtens artikel 2(1) van die Wet, die aangeleenthede
in die Bylae vermeld ten opsigte van die NLK, vir ondersoek na die Spesiale
Ondersoekeenheid ingestel by Prokdamasie No. R. 118 van 31 Julie 2001 en bepaal
dat, vir die doeleindes van die ondersoek van die aangeleenthede, die opdrag van

die Spesiale Ondersoekeenheid is om soos beoog in gemelde Wet, ondersoek te
doen na enige beweerde—

(@) emstige wanadministrasie in verband met die aangeleenthede van die NLK;

()  onbehcorlike of onregmatige optrede deur werknemers of beamptes van die
NLK:

% @ This gazelte is also available free online at www.gpwonline.co.za
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()
{d)

(e)
()

{9)

onregmatige bewilliging of besteding van publieke geld of eiendom;

onwettige, onreélmatige of nie-goedgekeurde verkrygende handeling,
transaksie, maatreél of prakiyk wat op Staatseiendom betrekking het;
opsetlike of nalatige verlies van publieke geld of skade aan publieke eiendom;
misdryf bedoel in Dele 1 tot 4, of artikel 17, 20 of 21 {vir sover dit op
voornecemde misdrywe betrekking het) van Hoofstuk 2 van die Wet op die
Voorkoming en Bestryding van Korrupte Bedrywighede, 2004 (Wet No. 12 van
2004), en welke misdrywe gepleeq is in verband met die sake van die NLK; of
onwettige of onbehoorlike optrede deur enige persoon wat ernstige
benadeling vir die belange van die publiek of enige kategorie daarvan
veroorsaak het of kan veroorsaak,

wat plaasgevind het tussen 1 Januarie 2014 en die datum van publikasie van hierdie

Proklamasie of wat plaasgevind het voor 1 Januarie 2014 of na die datum van

publikasie van hierdie Proklamasie, wat relevant is tot, verband hou met, insidenteel
of bykomstig is tot, die aangeleenthede vermeld in die Bylae of wat dieselfde
persone, entiteite of kontrakte betrek wat ondersoek word kragtens die volmag
verleen deur hierdie Proklamasie, en om al die werksaamhede en bevoegdhede wat

deur die Wet aan die gemelde Spesiale Ondersoekeenheid toegewys of opgedra is,

uit te oefen of te verrig in verband met die genocemde aangeleenthede in die Bylae,

insluitend die verhaal van enige verdiese wat deur die NLK of die Staat gely is.

Gegee onder my Hand en die Seél van die Republiek van Suid-Afrika te
Johannesburg op hede die 20 dag van Oktober Twee duisend-en-twintig.

CM Ramaphosa

President

Op las van die President-in-Kabinet:

RO Lamola

Minister van die Kabinet

This gazette is also available free onfine at www.gpwonline.co.za
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1. Wanadministrasie van die aangeleenthede van die NLK met betrekking to
die—

€
N\

{a)  belegging van fondse in die Nasionale Lotery Distribusie Trustfonds, ingestel
deur artikel 21 van die Wet op Loterye, 1997 (Wet No. 57 van 1997), strydig
met die bepalings van die gemelde Wet; en

{b)y  toekenning van geld in die Fonds na verwys in paragraaf (a) aan begustigdes
wat nie ingevolge die Wet op Loterye, 1997, daarop geregtig was nie,

insluitend die oorsake van sodanige wanadministrasie.

2. Enige onbehoorlike of onwettige optrede deur die beamptes of werknemers
van die NLK of enige ander persoon of entiteit, ten opsigte van die bewerings
uiteengesit in paragraaf 1 van hierdie Bylae, met inbegrip van die oorsake van
sodanige onbehooriike of onwettige gedrag en enige verliese, skade of werklike of
potensiéle nadeel wat deur die NLK of die Staat gely is.

This gazette is also available free online at www.apwonline.co.za
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THE MINISTER: HON. EBRAHIM PATEL MP EXTREMELY URGENT
DEPARTMENT OF TRADE OF INDUSTRY

THE DTI CAMPUS

77 MEINTJIES STREET, TREVENNA

SUNNYSIDE, PRETCORIA

0002

By email; MEbrahim@thedti.gov.za; KMotlhabi@thedti.qgov.za; MErnest@thedti.qov.za;
LOctober@thedti.gov.za;

Your Ref: Our Ref: Date
NATIONAL LOTTERIES MJ Maluleke 11 NOVEMBER 2020
COMMISSION joseph@maluks.com
Dear Sir { Madam,

RE: INVESTIGATION REPORT INTO THE NATIONAL LOTTERIES COMMISSION

1. We act for the National Lotteries Commission, represented herein by its Board (“the NLC")
our client in this matter.

2. Our instructions are that, following ongoing investigations initiated by the board of the
NLC, vou have also appainted a service provider of your own to conduct a forensic
investigation into the NLC. As at the date herecf the terms of reference and scope of such
investigation are unknown to our client. Our client has on numerous occasions attempted
to engage with you and your office to discuss this matter but were unsuccessful. We are
instructed further that, on the occasion of the sitting of the portfolic committee of the
Department of Trade and Industry (“the DT!") held on 02 September 2020, the Director
General {“DG") of the DTl gave a presentation on the status of the investigation. We are
instructed that the DG’s presentation had the following Disctaimer:

‘Because the Denzhe forensic report has been handed over fo the law
enforcement authorities we have received legal advice not to disciose the report

Malujeke Incorporated Attorneys | Notaries | Conveyancers | Forensic | Trademarks & Patents | Tax
Registration Number: 2019/304025/21
VAT Registration Number: 4760229076
§. Directors: Executive Chairman: M., Maluleke LLB (UP), HDIP TAX (L))
Chief Executive: P.C. Malemone CA (SA)
Senior Assoclates. VLE. Williarms BSC ENG (Mech) (HC), BPrac {UNISA}, B, Khwelemthini LLB {UNISA); H Shivamba LLB {UWC)

List of Directors available at the registered office or national website

Q%’ @ Offices: Johannesburg (Sandton), Polokwane (+27 (T} 15 101 0545), Mauritius {+230 210 0507), Mpumalanga
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and that we should limit the amount of information that is available to the public.
We should affow law enforcement 1o complete their investigation”.

The Chairperson of the NLC and the Commissioner who were both in that meeting were
shocked about the DG’s presentation as it was the first time they came across that
information. In particular the fact that a report had been produced and that the Minister
was already acting on it (i.e. having already handed it over to the law enforcement
authorities). We are instructed to place on record that our client has not been afforded
any opportunity whatsoever to engage with and respond to the allegations and findings
of the report presented to the Minister prior o it being handed over to the law enforcement
authorities.

Our client is therefore concerned that the said report coutd be accusing or condemning
members of the board and the executives of the NLC. This has given rise to a reasonable
apprehension that our client may be exposed to criminal or civil proceedings. Our client
once again learnt through the media that President Cyril Ramaphosa has signed a
proclamation authorizing the Special Investigation Unit to investigate allegations of
corruption in the NLC. According to the said media reports the President signed that
proclamation on 20 October 2020 and it came into effect when it was published in the
Government Gazette on Friday the 6™ of November 2020. Their apprehension has been
fortified by the above media reports,

We are further instructed that as set out herein above, it was reasonably foreseeable that
during the course of the investigation by the service providers you have appointed, our
client may be implicated by the investigation and that such implications may be to their
detriment or adverse findings may be made against them. You therefore had a duty to
inform them of the implication, to the extent that they are indeed so implicated, and afford
them opportunity to respond in accordance with their rights to Audi Alteram Partem rule.
Your decision to withhold the report from our client and instead take action based on its
findings with the veil of secrecy that you seem to have put around the investigation is
unlawful and amounts to an infringement of our client’s constitutional rights.

You have a duty to act fairly towards those implicated by the information received during
the course of the forensic investigation conducted under your instruction and direction. It
is our client’s view that the whole process of the investigation may have been potentially
prejudicial to them and their constitutional rights. However, since you withheld the report
from them, they have been deprived of their rights to audi. it is a basic tenement of our
law and constitutional democracy that our client ought to be treated fairly. Fairness
demands that persons who will be affected by an act or a decision of the administration
or authority {(which you are) shall be granted a hearing before they suffer detriment. Our
client have a right to be informed of the substance of the allegations against them, with
sufficient detail to know what case they are to meet. At the moment our client are left to
speculate what information served before the President which he refied upon to exercise
his powers in terms of section 2 of the Special Investigations Unit and Speciai Tribunals
Act 74 of 1996 ( the “SIU Act”) to make a proclamation for the investigation of our client.

maluks
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In essence you have condemned our client to sitting ducks awaiting the arrival of the law
enforcement authorities to subject them to a probe based on a report that they have never
seen nor engaged with. This arbitrary conduct by yourself is detrimental to the
constitutional rights of our client.

7. In terms of section 32(1) of the Constitution our client have the right of access to (a) any
information held by the state; and {b) any information that is held by another person and
that is required for the exercise or protection of any rights. Qur client is entitied to the
forensic investigation report of the investigation that you sanctioned. Your deprivation of
our client from accessing and engaging with that report is once more unlawful and
unconstitutional.

8. In all of the above circumstances we have been instructed to demand, as we hereby do,
that you forthwith provide us with a complete forensic investigation report together with
the portfolio of any evidence and/or documents in support of the findings made therein;
provide us with a written undertaking that you shall not take any action (including to
remove the current board of the NLC) based on that report until such time that our client
has been afforded the opportunity to study the same, if necessary obtain legal advice on
how to vindicate their constitutional rights including the right to subject the findings in the
report to judicial review in the High Court if they are advised to do so. You are to comply
with the above demands by no later than close of business the 12" November 2020,
failing which our client shall have no alternative but to approach the High counrt for, inter
alia, a mandatory injunction in terms of which you are directed to furnish our client with
that report; are prohibited from making the said forensic investigation report known to any
third parties (inclusive of the media and law enforcement authorities); submitting the
aforementioned report to the President for purposes of proclamations in terms of the SIU
Act; and to the extent that you may have already started acting on it and have made it
known to third parties, our client shall request the court to grant an order declaring that
your conduct in withholding the forensic report from our client and to publish it to third
parties before our client had audi in respect thereof is unlawful, invalid and of no force
and effect; falls to be reviewed and set aside in terms of PAJA and/or in terms of Rule 53
of the Uniform Rules of Court.

9. We also record that the investigation that was commissioned by the Minister is not
authorized by the enabling legislation, and therefore uftra vires, unlawful and invalid. Our
client is entitled to be furnished with the investigation report so that it can take legal advice
on whether to take it en review and have it set aside by the High Court.

10.  Ouwr client’s rights remain strictly and expressly reserved.

Yours faithfully

% MALULEKE INC,
Per: MJ Maluleke
(%@ j‘ maluks
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CHEADLE THOMPSON
& HAYSOM INC.
ATTORNEFYS

Your ref : MdJ Malitleke
Qurref : P Masilo/STA11003

12 November 2020

Maluks Attorneys
61 Katherine Street
Sandton

By email: loseph@maluks.com
Pages: 1

Dear Sir,

Investigation report into the National Lotteries Commission

1 We refer to the above matter and your letter dated 11 November 2020 sent to the Minister of
the Department of Trade & Industry.

2 We confirm that we act for the Minister and the Department in this matter. We are in a process
of obtaining instructions from our client to be able to respond to the contents of your letter. As
a result, we request your indulgence to respond by Monday, 16 November 2020.

3 We await to hear from you.

Yours fq[trhfyl!y—- R —

-
Phillip Masilo
Cheadle Thompson & Haysom Inc.

Cheadie Thompson & Haysom Inc. | Reg- Nio, 2000000371372 | | Johannesburg | Cape Town

Direcvors: NAL Haysom; PS Berjamin; BM Barry; TN Raditapole; G) Doble; § Galbie; RN Danbels; PS Masilo; HC Norval K MNaidoo; TC Gandidze: R Kalua; MR Makhurs;
PM Msimanga; NM Gage | Gonsuleant; D Ganasen | Senior Ascociate: P Natdoo | Assoclates; NSS $hazi; NI Moleya YR Mt A Makuva: N Maphata; TE van Wk
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Your ref ; MJ Maluleke

Ourref : P Masilo/STA11003 CHEADLE THOMPSON
& HAYSOM INC.

ATTORNEYS

17 November 2020

Maluks Attorneys
61 Katherine Street
Sandton

By email: joseph@maluks.com

Pages: 2
Dear Sir,

Investigation report into the National Lotteries Commission

1 We refer to the above matter and your letter dated 11 November 2020 sent to the Minister of
Trade, Industry & Competition (the Minister) and the Bepartment of Trade, industry and
Competition (the Department)

2 We confirm that we act for the Minister and the Depariment. We do not intend to respond to
every allegation made in your letter and failure to respond thereto should not be construed as
an admission thereof by our clients. Our clients reserve the right to respond more fully in future
should circumstances so require it.

3 We confirm that the Minister has appointed a service provider to investigate allegations of
corruption into funding of certain projects by the National Lotteries Gomrmission {"NLC"). The
investigators provided the Minister with a report which has been forwarded to the Special
Investigations Unit ("SIU”) for investigations as some of the fnvestigations lie beyond the
service providers competence. The Minister did this as he has every right to investigate
allegations of corruption and maladministration as the Executive Authority ta whom the
administration of the Loiteries Act has been assigned. In terms of Section 3(5) of the Lotteries
Act, the Minister is entitled to be informed of the status of governance of the NLC. However,
before he makes a decision, for example, on the future of the Board based on the information
before him, he will as is the norm, seek the representations of affected parties.

4 We advise that on 4 March 2020, the Minister wrote to the chairperson of the Board where he
advised the Board that an independent forensic investigation was warranted on matters
relating to pro-active funding, in order to restore public confidence in the Board of the NLC,
and that the Director General of the Department should appoint the independent forensic
investigators. The decision of the Minister was based on your client's failure to adequately
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and properly address several complaints and aflegations about corruption made against the
NLC and restore public confidence in the institution.

We point out that the Minister further invited your clients’ views that would have assisted in
expediting the investigation process to which no response was received. Your clients knew
about the investigation some nine (9) months ago and failed to respond to the Minister's
invitation to send their views on how to expedite the investigation. In the circumstances your
client's infention to approach the court on an urgent basis is misconceived. The letter dated 4
March 2020 is attached marked *A” and any approach to the courts on an urgent basis will be
through self-created urgency, and will be firmly opposed, with a punitive cost order sought
against your clients in their individua! capacities, together with recovery of all wasted costs
incurred by the NLC through such course of action. Our client is of the view that the threatened
litigation is an inappropriate use of the NL.C's resources on behalf of the individuals referred to
in your letter.

We confirm our client's instructions that the final report is stili awaited and that a number of
allegations are still under investigation. Our dlient has decided not to make the report public
until same is finalised. As indicated above, before any executive action is taken - if warranted
by the outcome of the process - the affected parties will be afforded the right to be heard.
Therefore, your client’s apprehension that the investigation is prejudicial and in violation of
their constitutional rights is devoid of any merit.

In the circumstances our client cannot give an undertaking to give your client the report at this
stage. Once the final report is presented to our client then he will decide as indicated above.

Yours faithfully

(G

Philtip Masilo
Cheadle Thompson & Haysom Inc.

CHEADLE THOMPSON
& HAYSOM INC.
ATTORNEYS

¥
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RERLIBLIC OF AFRIGA
Privols Bag X274, Probtrie, 000, Tel: (012 354 1883, Fax: m&mm
Priugio Sag X047, Cape Town, $000, Tel: (021) 454 2820, Fan

Prof. N A Nevhutanda

Chalrperson: National Lotiaries Commission
Block B, Hatfield Gardens

333 Grosvenor Strest, Hatfiald

Pratoria

0083

Dear Prof. Nevhutanda,

ALLEGATIONS RELATED TO PRO- ACTIVE FUNDING

Raference is made to correspondence forwarded o the National Lotterias Commission
by the then Minlster of Trade and Industry on § Dacembar 2018 and © Aprii 2018,
Further correaspondence by myself was forwardad on 14 Auguet 2019 and 22 August
2019, My office aent a letier, dated 04 November 2018, requesting a responss to my
istters, This office has no record of a responsa to the latter three latiers.

All the correspendence relates exclusively to allagations of fraud and iregularifies in
the allocation of Pro-Active Funding by the National Lotteries Cormmission (NLC).

In light of the above, the DTIC alforded the NLC ample time to look into this matter
and the response has been Inadequate.

§ am of the view that the restoration of public confidencs and credibility of the NLOg’
Board with respact to addressing the NLC Pro-active Funding allegations is extremely
urgent.

I am of the view that the most effective way of restoring confidence in the Board in
respect of thesa issues is to appoint independent forenslc investigators to conduct an

\*A/(
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investigation of the matiars set out in the Annexure, and any other mattars ralated to
pro-active funding.

{ am further of the view that the most appropriate method of instituting this procass Is
for me to direct the Directer-General, Mr Lional Oclober to appoint independent
foransic invastigators.

Should you have any views {hat will expedite the Investigation process I ask thet that
you semmunicate with the DG in this regard.

Finally, | recommend that the NLC Board ensura that the NLC's COO remain on
special lsave untit the conclusion of the draft repart by independent Investigators, at
which point the matier will be reconsldered by DTIC.

| look forward to your full co-operation In this matter.

Yours sincarely

Ministor of Trade and Industry

L
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First Floor, 61 Katherine Street m I
Sandton, 2196, Johannesburg 60

3" Floor Thabekgolo Buiiding,

ATTORNEYS & CORFORATE LAW ADVISORS

58-60 Landros Mare Street, Polokwane

Bheerco Chambers, 507 Chancery House
Lislet Geoffroy Street, Port Louis, Mauntius

Postnet Suite #236, Private Bag 9976
Sandton, 2196

lehannesburg Nr: +27 {0} 10 300 6128
Fax Ne. +27 (0) 86 666 5249

Email: hatlo@maluks.com
Web: www.maluks.com

CHEADLE THOMPSON & HAYSOM

5th Floos, Libridge
25 Ameshoff Street, Braamfontein
Johannesburg

BY EMAIL: tasneem@cth.co.za

ATT: Phillip Masilo
r Your Rp.f: Our Ref: Date
P MASILOY MJ Maluleke / MAT 19 NOVEMBER 2020
. joseph{@maluks.com
Dear Sir / Madam,
RE: NATIONAL LOTTERIES COMMISSION // MINISTER OF THE DTI
1.  Our most recent letters to your client have reference. As you are aware, we act on behalf

of NLC, duly represented by the Board. The Board is a legal persona and an accounting
authority of NLC, with its powers clearly spelt out in the Act.

We refer to the previous letter from yourselves, addressed to us on behalf of your client
(the Minister), in which our client’s request to be furnished with an investigation report in
possession of the Minister was rebuffed. We have been instructed to repeat the demand,
that your client must furnish our client with the copy of the investigation report that your
client, through the Director-GGeneral of the Department of Trade and Industry, informed the
portfolio committee about its existence, and that same had been handed over to the law
enforcement authorities.

Our client has noted your client’s aftempt to provide an assurance that he will not take any
action uniil those who are affected are given the right te be heard. We place on record that
such assurances are of no moment and do not exonerate the Minister from providing our

Maluleke incorporated attorneys | Notanes | Conveyancers | Forensic | Trademarks & Patents | Tax
Registration Number: 2019/304925/21

VAT Registration Number: 4760289076

Directors: Executive Chairman: M.). Mzluleke LLB (UP), HDIP TAX (U))
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client with that report. It is immaterial whether our client, its board or employees are
implicated in that report or not.

Your client cannot take away their rights based on the above reasoning. It is for our clients
to take legal advice on the findings if any in the report and the recommendations, if any,
irespective of whether the findings are adverse or not. It matters not whether they are
implicated or not, they are entitled to the report by virtue of the legal position they are in as
the Board, and by necessary implications, they are the NLC. Your client's refusal to provide
our client with the report which pertains to the investigation into the affairs of the NLC is
unlawful and unconstitutional.

In light of the above we have been once again instructed to demand that your client furnish
us with that report before close of business tomorrow, Friday the 20 of November 2020,
failing which our client will without further communication institute legal proceedings
against your client forthwith, with a costs order attendant against your dient. We hope this
will not be necessary, and we wilt accordingly be furnished with the report on the stipulated
date and time.

QOur client’s rights are reserved.

Yours faithfully

MALULEKE INC.

Per:

maluks

R s,
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Trade, Industry and Competition
REPUBLIC OF SQUTH AFRIGA

Private Bag X84, PRETORIA, 0001, the dtic Campus, 77 Meintjies Street, Sunnyside, 0002, Tel: {012) 384 0000
the diic Customer Contact Centre local: 0861 843 384 Intermational: +27 12 384 9500, www.thedtic.gov.za

Ms Thabang Mampane
Commissioner
National Lotteries Commission

By email: Thabang@nlcsa.org.za

Dear Commissioner Mampane

Natlonal Lotteries Commission and Minister of Trade, Industry &
Competition

1 We refer to the above matter and the letter dated 11 November 2020 from
Maluks Attorneys sent to the Minister of the Department of Trade, Industry &
Competition.

2 We note that the above-mentioned attorneys claim to be acting on behalf of the
National Lotteries Commission represented by the board. In the letter, the
attorneys are purportedly instructed to demand several undertakings from the
Minister failing which they threaten to approach the court to interdict the
Minister.

3 Your attention is brought to the letter dated 4 March 2020 wherein the Minister
informed the board of his intention to appoint an independent forensic
investigation to investigate any matter relating to pro-active funding to which no
positive regponse was received,

4 You are advised that in terms of section 35 of the Lotteries Act, read together
with section 195 of the Constitution and the Public Finance Management Act,
you are required to strictly ensure efficient, economic and effective use of
resources of the public entity not to protect and promote personal interests.

H] We view the appointment of attorneys and expense incurred in the litigation
process against the Minister as the Executive Authority assigned by law to
oversee the Commission as not in line with the principle of efficient and
effective use of financial resources as it is not to the protection or promotion of

Latapha s Oikgwabisano, Dintasateri (& Tholsano « Lafasha s Kgweba Indaster le PhadiBhans » ubinyango weaokiwebo neZmbon kanye
oMnciniswanc » Muhasho wa 2w Mbambardzo, Makwevie na Mugaisano « Cie Depariement ven Handul, Mywesehaid sn Mededinging +

Kgoro ya Kgwebo Indateri (s Kgaisano « Ndzawulo ya Vicewisl, Mabindzu nw Mphildzano + Ltk leTekuhwaba tiMboni neKuncintiswanc «
I5ate lnzoRimaba noShishing kunye nokhuphizseno + Umidyangs warsikuRwebetana, smaBubulo nama Phalswans %
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thedtic

Departrment:
Trade, Indusiry and Competition
REPUBLIC OF SOUTH AFRICA

Private Bag X84, PRETORIA, 0001, the dtic Campus, 77 Meintjies Straet, Sunnyside, 0002, Tal: (012) 394 0000
the dtic Customer Contact Cenire local: 0861 843 284 International: +27 12 394 9500, www.thedtic.gov.za

the NLC’s interest but that of individuals who might be implicated in
wrongdoing. Therefore, the rescurcaes of the NLC may not be used to pay legal
costs to protect individuals’ personal inferests.

6 In the circumstances, you are requested to provide my office with the minutes
of the board meeting and resolution where a decision to appoint attorneys to
institute legal proceedings against the Minister was taken. Secondly, ensure
that individuals who instructed attorneys to litigate against the Minister pay
legal costs but not the NLC.

7 We wait for your urgent response.,

Yours faithfully

Lionel October
Director-General
18 November 2020

Lefapha ia Dikgwebisane, Dintasatsr 8 Tiholsans « Lefacha (8 Kgwebo indacied be Pradiihens « ubmyangs wezoHwebs neZniboni kamye
mmm-mm“mmmmmMmm anDmnﬂmHMLNdemM&dlm
Kgons ya Kgwebo i jle Kgek « Ndzawulo ya Vuxavisl, M no Mphils « Likiko IaTekulweba thibon !
I&ummmmmm Umiyango wezokuRhwebstans. smaBubulc nama Phaliswano

.

9

o)



£
=
T

" NLw.

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO:
In the matter between: -
NATIONAL LOTTERIES COMMISSION Applicant
and
THE MINISTER OF TRADE, INDUSTRY AND Respondent
COMPETITION
CONFIRMATORY AFFIDAVIT

I, the undersigned,

THABANG CHARLOTTE CHRISTINE MAMPANE

do hereby make oath and say that:

1. | am an adult female person, the Commissioner of the National

Lotteries Commission and | execute my duties as such.

2. By virtue of the position in which | am holding and being appointed

5
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there, | am the appropriate person to depose to this confirmatory

affidavit on behalf of the applicant.

3. | have read the founding affidavit of the applicant deposed to by
Professor Ntshengedzeni Alfred Nevhutanda | confirm the contents of
these affidavits as far as they relate to me personally and as well as to

the NLC.

J-Q- XM\M«%@%

DEPONENT

SIGNED AlelD SWORN TO BEFORE ME AT JOHANNESBURG ON THIS
THE -7o DAY OF NOVEMBER 2020, THE DEPONENT HAVING
ACKNOWLEDGED THAT HE/SHE KNOWS AND UNDERSTANDS THE
CONTENTS OF THIS AFFIDAVIT, HAS NO OBJECTION TO TAKING THE
PRESCRIBED OATH AND CONSIDERS THE OATH BINDING ON HIS/HER
CONSCIENCE

) v
COMMISSIONER OF OATHS

NAME:
SANELE NGXONGO
CAPACITY  EX OFFICIO COMMISSIONER OF GATHS
PRACTISING ATTORNEY OF RSA
ADDRESS: $72 JUSTICE MAHOMED STREET
BROGKLYN, PRETORIA. 0181
TEL: 012 346 6710 - FAX; 012 346 G6RY

2



" NL \'\“'5(0

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO:
In the matter between: -
NATIONAL LOTTERIES COMMISSION Applicant
and
THE MINISTER OF TRADE, INDUSTRY AND Respondent
COMPETITION

CONFIRMATORY AFFIDAVIT

I, the undersigned,
MOLOKOMME JOSEPH MALULEKE
do hereby make oath and say that:

1. | am an adult male attorney and the founder of Maluleke Incorprated
(T/A Maluks Aftorneys} , practicing as such at Maluks attorneys ,61

Katherine street, , Gauteng Province

=
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2. The facts contained in this founding affidavit are true and correct save
where otherwise stated or where the converse appears from the
context. All the facts contained herein are within my own personal

knowledge.

3 | am the attorney of record in this matter. By virtue of the position which
| am currently occupying, | am the appropriate person to depose to this

confirmatory affidavit on behaif of the applicant.

4, | have read the founding affidavit of the applicant deposed to by
Professor Ntshengedzeni Alfred Nevhutanda, | confirm the contents of
these affidavits as far as they relate to me personally on my

professional level.

SIGNED AND SWORN TO BEFORE ME AT JOHANNESBURG ON THIS
THE ZOK DAY OF NOVEMBER 2020, THE DEPONENT HAVING
ACKNOWLEDGED THAT HE/SHE KNOWS AND UNDERSTANDS THE
CONTENTS OF THIS AFFIDAVIT, HAS NC OBJECTION TO TAKING THE
PRESCRIBED OATH AND CONSIDERS THE OATH BINDING ON HIS/HER
CONSCIENCE
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NAME: SANELE NGXONGO
CAPACITY EX OFFICIO COMMISSIONER OF OATHS
PRACTISING ATTORNEY OF RSA
ADDRESS: 972 JUSTICE MAHOMED STREET

BROOKLYN. PRETORIA. 0181
TEL: 012 346 6710 - FAX: D12 346 6689



IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO: 63115/ 2020
In the matter between:

NATIONAL LOTTERIES COMMISSION Applicant
And

THE MINISTER OF TRADE, INDUSTRY AND Respondent
COMPETITION

RESPONDENT’S ANSWERING AFFIDAVIT

I, the undersigned
EBRAHIM PATEL
do hereby state under oath as follows:

1 | currently serve as the Minister of Trade, Industry and Competition, having
been appointed in that capacity on 29 May 2019. | previously held the position

of Minister of Economic Development from 2009 to 2019,

2 In my position as Minister of Trade, Industry and Competition, | am

responsible for the administration of the Lotteries Act 57 of 1997 (“the

B



Lotteries Act’) and for the oversight of the National Lotteries Commission

(*the NLC” or “the Commission”), the applicant in these proceedings.

| am cited as the sole respondent in this application. By virtue of my position,

| am duly authorised to depose fo this affidavit and to oppose the application.

The facts in this affidavit are, unless otherwise stated or the contrary appears
from the context, within my personal knowledge, and are both true and
correct. Where | make legal submissions, | do so on the strength of legal
advice obtained from my legal representatives, whose advice | accept to be

correct.

| have read the applicant's Notice of Motion, the Founding Affidavit and the
annexures thereto. | oppose the relief sought by the applicant for the reasons

which are set out below.

Before responding seriatim to the allegations contained in the founding
affidavit, it is essential that | set out the legislaiive provisions and regulations
which govern the NLC, the background to the matter and the correspondence
exchanged between the parties regarding the subject matter of the

application. | also raise certain preliminary matters.



STATUTORY FRAMEWORK
The Lotteries Act

7  Section 2 of the Lotteries Act establishes the National Lotteries Commission
{(“NLC" or “Commission”) as a juristic person. Section 2A of the Lotteries Act
requires the NLC to apply the principles of openness and transparency in
exercising the functions assigned o it in terms of the Act by the Minister,

board or any other law.

8  There is accordingly an express statutory obligation on the NLC to uphold the
principles of openness and transparency in the exercise of all of its functions.
This is further emphasised in section 10(1)o) of the Lotteries Act, which,

amongst the functions of the board of the NLC, includes the obligation to:

“ensure that the Commission exercises its powers in accordance with

the principles of transparency and accountability”

g  One of the Commission’s functions, as set outin section 2A(3) of the Lotteries

Act, is to fund identified worthy good causes. The section provides that.

“(3)  The Commission may, upon request by the Minister, board or
on its own initiative in consultation with the board, conduct
research on worthy good causes that may be funded without

lodging an application prescribed in terms of this Act.”

/
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The Public Finance Management Act

10

11

12

The applicant is a national public entity listed as such in schedule 3A to the
Public Finance Management Act 1 of 1998 (“the PFMA”). 1 am the “executive
authority" of the applicant as provided for in section 1 the PFMA, which
provides that “the Cabinet member accountable to Parliament for that public

antity or in whose portfolio it falls” is the executive authority.

The provisions of the PFMA accordingly apply to the NLC. Importantly,
section 50(1)(c) of the PFMA places an obligation on the accounting authority

of the NLC, which is the board of the NLC, to:

“(c) ...disclose to the executive authority responsible for that public entity
or the legisiature to which the public entity is accountable, all materiaf
facts, including those reasonably discoverable, which in any way
may influence the decisions or actions of the executive authority or

that legislature”.

Furthermore, section 63(2) of the PFMA confers wide powers of ownership
and control on an executive authority responsible for a public entity. it

provides that:

“(2) The executive authority responsible for a public entity under the

ownership control of the national or & provincial executive must

T
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exercise that executive’s ownership control powers ic ensure that that

public entity complies with this Act and the financial policies of that

executive.” (emphasis added)

In my submission, the powers conferrad by section 63(2) of the PFMA on the
executive authority are sufficiently broad to encompass the institution of an
investigation into the governance and affairs of the Commission, to ensure
that the Commission complies with the PFMA. As | will expand on shortly, the
decision to do so was necessitated by allegations of corruption and

maladministration in the Commission.

Shareholder’s Performance Compacts

14

15

On 5 April 2019, the Government of the Republic of South Africa entered into
a Shareholder's Performance Compact with the Commission (“the 2019/20
Compact”). The Government was represented by Dr Rob Davies in his
capacity as the then Minister in the Department of Trade and Industry {"the
Department’), and the Commission was represented by Prof. Nevhutanda.
Prof. Nevhutanda is the deponent to the NLC’s founding affidavit. The
2019/20 Compact was applicable from 1 April 2019 until 31 March 2020. A

copy of the 2019/20 Compact is attached, marked “EP1".

The 2019/20 Compact expired on 30 March 2020. The NLC has provided my
office with the 2020721 Shareholder's Performance Contract (“the 2020/21
Compact’), duly signed by the then Chairperson of the Board. A copy of the

2020/21 Compact is attached, marked “EP2". | am yet to sign the 2020/21

I
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Compact, as there have been significant amendments 10 the Compact, in
respect of which | still require clarity from the Board. Nevertheless, the NLC
has agreed to all the terms of the Compact, including the provisionS that deal

with dispute resoclution.

The 2019/20 Compact contained the following recordal, under its preamble:

“34 The NLC js established in terms of the Act under the

executive authority of the Minister, in an effort to enable the

dti to achieve its objective and ultimately meet its mandate.
The NLC’s mandate is fo monitor and enforce the
implementation of the national lottery and the establishment
of private lotteries and promotional competitions as well as to
distribute the National Lottery Distribution Trust Fund

(NLDTF) monies to good causes in line with the Act’

Furthermore, clause 3.6 recorded the Department’s and NLC's commitment

to good governance:

“36 the dtf and NLC subscribe to good corporate governance in
order to improve transparency, accountability and sound

management.”

The roles and responsibilities of the Department, as recorded in the 2019/20

Compact, included the responsibility to:

I



18

20

21

22

“6.1.1 monitor adherence by NLC to the PFMA, Treasury

Reguiations, King 1V report and the Acf.

The 2020/21 Compact also refers to this as one of the roles and

responsibilities of the Department in relation to the NLC.

My decision to commission an investigation into the allegations of
impropriety, fraud and irregularity in the allocation of pro-active funding by the
Commission also fell squarely within my powers in term of the Shareholder’s
Compacts entered into by the Department and the Commission. Clause
6.1.10 of the 2019/20 Compact provides that one of the roles and

responsibilities of the Department pursuant to the Compact is to:

“6.1.10 intervene, in line with legislative and corporate
governance principles adopted in fthe Compact]..”

(emphasis added)

It is in line with this obligation as prescribed in the 2019/20 Compact, that the
Director-General of the Department appointed independent forensic
investigators on my instruction, to conduct an investigation into the
allegations of fraud made against the NLC, its staff and Board members. For
this additional reason, my decision to institute the investigation complained

of was authorised by law.

| communicated the decision to commission the forensic investigation to the

chairperson of the NLC on 4 March 2020. In doing so, | stressed the

N
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importance of urgently restoring public confidence and credibility in the NLC
Board. And as it should be expected, | requested that the chairperson, the
Board and the NLC co-operate with the forensic investigators in camrying out

their mandate.

This request was consistent with the roles and responsibilities of the Board
as the accounting authority of the NLC. One of the responsibilities, stipulated

in both the 2019/20 and 2020/21 Compacts, is to:

'6.2.1 ensure that NLC endeavours to carry out its objectives and
functions as outlined in the PFMA, Treasury Regulations, King

IV Report and the Act...”

In terms of clause 6.2.9 of the 2020/21 Compact, which deals with the roles

and responsibilities of the Accounting Authority, the Board is mandated to:

“6.2.9 ensure that third-party information requested by the Executive
Authority is furnished in fline with relevant legisiative
requirements (Protection of Personal Information Act, No 4 of
2013, Promotion of Access o Information Act, No 2 of 2000,

Lotteries Act and ils regulations.)...”

As is the norm, this provision also applied in, and was a term of, the 2019/20
Compact, as clause 6.2.8. This clause places a positive abligation on the NLC
to provide my office with third-party information, provided that this disclosure

complies with the relevant applicable legislation referred to in the clause.

o



Third-party information in this regard would, in my submission, extend to
information relating fo the beneficiaries of the NLC, who receive funds in

accordance with the Lotteries Act.

26 Clause 14.2 of the 2020/21 Compact makes provision for the NLC’s

undertakings for the duration of the Compact. These include undertakings to:

"14.2.1 maintain effective governance and the highest standards of
ethics and [to] continue to subscribe to the broad principles

set out in the PFMA, the Act, and King IV Report;

14.2.2 subscribe fto the principles of good governance, and

reassess its systems of governance on an ongoing basis;

14.2.4 ensure that it has a code of ethics and a code of conduct in

place; and

14.2.5 ensure that in determining the composition and function of
the sub-committee, NLC will follow the guidelines of the
King IV Report on Corporate Governance as well as the

prescripts of the PFMA and the Act”.

27 The Commission has further made negative undertakings recorded in the

Compact, which include the undertaking not to:
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“14.3.5 contravene the provisions out-fined in the PFMA, National
Treasury Regulations, NLC’s mandate and the Strategic
Pian which serve as the relevant guidelines of what is

regarded as normal business’.

FIRST PRELIMINARY POINT: FAILURE TO INVOKE DISPUTE-RESOLUTION
CLAUSE OF THE SHAREHOLDER’S PERFORMANCE COMPACT

28 Clause 16 of the 2019/20 and 2020/21 Compacts provide for a dispute-
resolution mechanism in the event of a dispute between the NLC and the

Depariment. The clause provides as follows, in its entirety:
“16 DISPUTES

16.1 Should any difference or dispute at any time arise between
the Parties, the duly authorized Senior Officials of the dtic and
the NLC shall meet within fourteen (14) days, or such period
as the Parties may agree, from the date on which the dispute

arose to resolve the dispute amicably.

16.2 If the dispute fs not resolved at such a meeting, or extended
meeting as the Parties may agree fo in writing, then the
dispute shall be escalated to the Director-General of the dtic

and the Non-Executive Chairperson of the NLC for resolution.

16.3 In the svent that the Parties under sub-clause 16.2 above are

unable to resolve the dispute, such dispute shall then be
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referred to an independent representative appointed by the
Minister for resolution. The decision of the Minister shall be
the full and final seitlement of the dispute and shall be binding

on all Parties.

16.4 The provisions of this clause are severable from the rest of
the agreement and shall remain in effect even if this

agreement is terminated for any reason.

16.5 The Parties are bound by the provisions of the Protocol
Guidelines to resolve disputes between the dtic and its

agencies and the disputes amongst the agencies’.

Any difference or dispute between the NLC and the Department must, in
terms of the Compacts, be resolved amicably. In light of the institutional
relationship betwesen the Department and the NLC, this injunction is not
insignificant. The 'dispute-resolution mechanism is, in my submission,
underpinned by the values of co-operative governance, and its objective is
similar to that of the Intergovernmental Relations Framework Act 13 of 2005
("the Intergovernmental Relations Act’). The dispute-resalution
mechanism is aimed at the settlemant of disputes between the Department
and the NLC, and aveiding litigation without serious attempts being made to

resolve disputes amicably.

This dispute-resolution mechanism, which is peremptory, was not invoked in

this instance, and no reasons were provided for the applicant’s failure to do

-
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so. The applicant was required to invoke this process at the very least in
March 2020, when | invited it to engage the department on ways to expedite

the investigation.

The applicant does not provide an explanation for not invoking the process in
March 2020 or at all, to justify its non-compliance with the procedure. In
addition, no explanation is provided for the applicant’'s decision to institute a
litigious process, in non-compliance with the currently applicable Compact.
As there is no pleaded basis on which the applicant may resile from the
provisions of the 2019/20 and 2020/21 Compacts in relation to dispute

resolution, the application falls to be dismissed on this ground alone.

SECOND PRELIMINARY POINT: NON-COMPLIANCE WITH THE PROVISIONS

OF THE PROMOTION OF ACCESS TO INFORMATION ACT 2 OF 2000 (“PAIA

or “the Act”)

32

33

The applicant seeks an order, amongst other relief, directing my office to
provide it with “the investigation report within five (5) days from the date of
the order”. It also seeks an order that it is exempted from complying with the
provisions of PAIA, should the Court find that it is applicable to these

proceedings.

The applicant expressly invokes the provisions of section 32 of the
Constitution of the Republic of South Africa, 1996. PAIA gives effect to

section 32 and is therefore applicable.

i
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34 The PAIA has, as its main object, the purpose of giving effect to the

35

36

constitutional right of access to information held by the State, and access to
information held by any other person, which is required for the exercise or
protection of rights. To this end, the Act sets out the procedure to be followed
by a party requesting access to information, from either a public or private

body. Section 1 of the Act defines a “public body” as:

‘fa}  any department of state or administration in the national or

provincial sphere of government...”

In respect of a request for access to information held by a public body, section
8(2)(a) of the Act prescribes that such a request be brought in terms of section

11 of the Act:

“(2) A request for access to a record held for the purpose or with
regard to the exercise of a power or the performance of a

function —

(a) as a public body, must be made in terms of section 11

(emphasis added)
fn turn, section 11 of the Act provides that:

“(1) A requester must be given access to a record of a public body

if—

\%”
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(a) that _requester complies with all the procedural

requirements in this Act refating to a request for access lo

that record...” (emphasis added)

PAIA is constitutionally mandated, as provided for in section 32(2) of the
Constitution. | am advised that, for this reason, the legal principle of
subsidiarity obliges a party to comply with the applicable legislation, before
resorting to any direct reliance on the provisions of the Constitution and its

principles.

The applicant has not complied with the procedural requirements set out in
the PAIA, and has not provided any reasons for its non-compliance. It has
not approached the information officer of the Department, which is the
Director-General, with the request. Instead, the applicant appointed
attorneys, who in tum instituted a legal process by issuing a letter of demand
addressed to mse, in terms of which the disclosure of the report was
demanded. In doing so, the applicant invoked section 32(1) of the
Constitution, and asserted that it has a constitutional right to access to

information:

“in terms of section 32(1) of the Constitution, our client have the right
of access to (a} any information held by the state; and (b) any
information that is heid by another person and that is required for the

exercise or protection of any rights’.

39 A copy of the letter of demand is attached to the Founding Affidavit as “NL5".

“JM
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40 In adopting this approach, the applicant failed to comply with the principle of
subsidiarity, and sought to rely directly on the provisions of the Constitution,
for a disclosure of the investigation report. This, | am advised, is
impermissible. Access to records of a public body is granted upon

compliance with the provisions of PAIA.

41 Furthermore, the applicant seeks to be exempted from the application of
PAIA in circumstances where it has not launched an urgent application for
the urgent disclosure of the report. There is therefore no pressing need for
the applicant to be exempted from the procedures set out in PAJA. The
application is to be set down on the ordinary opposed motion roll, to be heard
on a date yet to be determined. The PAIA makes provision for more effective
relief. It sets out the timelines within which a request for access to a record
must be decided by the prescribed information officer. In terms of PAIA, the
Director-General, in his capacity as the Department’'s information officer,
must decide whether to grant the request within thirty (30) days of his receipt
of the request. Should the Director-General refuse to grant access, and the
requesier launches an appeal to the decision, the decision on appeal must

be made within thirty {30) days of receipt of the internal appsal.

42 The Minister is authorised, in terms of section 1 read with section 77 of PAIA,
to designate another person to act as the "relevant authority” for purposes of
deciding an intemal appeal. Therefore, the contention thai | have already
determined the matter, and that a PAIA application would be futile for that

reason, is misguided.

I Y-
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43 The application falls to be dismissed on the ground of non-compliance with
the PAIA. In my respectful submission, the Commission has not made out a
cogent case for exemption from the provisions of PAIA. Such an exemption
would, in any event, be impermissible as compliance with PAIA for access to
information is the default route to accessing information held by the State, to
which the applicant may be entitled to, as asserted in the letter of demand.
What is more, however, is that barring the limited instances where the
Minister of Justice and Constitutional Development may, of his own accord
or on request, exempt a public body or a category of public bodies from
particular provisions of PAIA by notice in the Government Gazstte, PAIA does
not make provision for wholesale exemption from its application. In this
regard, } am advised that in relation to public bodies, PAIA only provides for
exemption from section 5 of the Act, and for exemption from the payment of

fees for requests of access to information in terms of section 22 of the Act.

44 The applicant has failed to exhaust internal remedies which are specifically
designed to provide cost-effective relief and to give the executive authority
the opportunity to utitise its own mechanisms before the aggrieved party
resorts to litigation. The applicant’s conduct in approaching the Court before
it approached the desighated Information Officer undermines the autonomy

of the administrative process, thus rendering the judicial process premature.

45 In the event that the Court does not find that the application should be
dismissed on either of the preliminary points set out above, the substance of

the application lacks merit in any event, as is illustrated below.

I ¢
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| first deal with the factual background to the application.

FACTUAL BACKGROUND

47

48

On 27 November 2018, the NLC appeared before the Portfolio Committee on
Trade and Industry (“the Portfolioc Committee”) for a briefing on its Second
Quarterly Report for that year. In the course of the session, members of the
committee raised a number of concerns regarding reports in the media about
the Commission's work and its disbursement of funds. In particular, members
of the committee raised the reported issue of the disbursement of funds to
Denzhe Primary Care (“Denzhe”). Its objective was to assist persons living
with HIV. When funds were allocated to the same organisation a number of
years later, it was reported that these funds were in fact disbursed to a drug
rehabilitation centre bearing the name “Denzhe”. The minutes of the portfolio
committee meeting record that the reported allegations were that family
members of a senior employee of the Commission had received monies from

Denzhe.

Members of the portfolioc commiitee are reported to have posed the following

questions to the representatives of the Commission:

“Members asked about the conflict of inferest and how the
Commission could pay the wrong centre. Why, when the media had
made an application for information under the Promotion of Access

to Information Act had that information been denied? Was it a cover-

up? ... How had it happened under the noses of the Commission that

)
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such a scheme operated under the noses of the Commission? Was

the proactive funding actually a slush fund?’

49 Inanotherinstance during the same meeting, the deliberations at the portfolio

committee mesting went as follows:

“IA member of parliament] agreed that the first thing to do was to
accept that there was a problem. He agreed that there were some
good projects but, equally, there were some very bad projects. There
were probiems with the proactive fund, which was being used as a
“slush fund” to enrich very few people. Everyone knew that there
were shady characters that existed in the murkiness of proactive
funding.

[He aiso] stated that the Southern African Youth Movement had been
given millions in lottery funding but they had nothing to show for the
money received. The NLC said pro-active funding was carefully
monitored. If so, the NLC was failing in a system that they themselves
had set up. It was not a coincidence that Mr Letwaba’s brother was
the sole director of the company in the Denzhe saga. Mr Letwaba
denied, and continued fo deny, that he knew thaf his brother was the
director. It was in the public domain. How coufd he not have known?
The scheme also involved Mr Lesley Ramuiifho, a shady character
who had previously got NLC funding and who ftried o facilitate the

Airbus contract. The proactive funding model was vrot (bad).”

T
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The minutes of the Portfolio Committee meeting are attached, marked “EP3".

The “proactive funding modef’ referred to is the statutory mechanism in terms
of which the Commission, the Board or the Minister may fund good causes
identified, without there being an application for funding. It is provided for in

section 2A(3) of the Lolteries Act.

After the NLC’s briefing to the Portfolio Committee, the Commissioner of the
NLC, Ms Thabang Mampane {“‘the Commissioner”) submitted a report to the
Committee addressing some of the concerns raised by members of the
committee. In this report, she indicated, amongst others, that the NL.C had
commissioned an investigation into the Denzhe Primary Care matter, and that
the terms of reference of the investigation were extended when GroundUp
published the article referred to, on 22 November 2018. However, the
Commission absolved itself from any responsibility in the matter, indicating

that:

“_..the relationship between Denzhe and House Generation or any
other entity employed by the beneficiary remains independent from

the relationship of the NLC and the funded organization”.

A copy of the report submitied by the Commission to the Portfolio Committee

is attached, marked “EP4’.

On 5 December 2018, my predecessor, Dr Rob Davies, wrote to the

Commissioner of the NLC, and referred to a recent article and the
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deliberations during the Portfolio Committee briefing held on 27 November

2018. In the letter, he recorded that:

“The various allegations and concerns raised points to a perceived
lack of governance in relation to the Proactive Funding projects in
terms of section 2A (3] of the Lotteries Act, 1997 as amended, which

I will hereinafter refer to as Discretionary Funding...”

Dr Davies indicated that, as a result of the allegations reported, and in light
of the concem raised by members of the Portfolio Committee, he requested
the Department to conduct an independent investigation into the Fund,

because:

"...It is important to ensure that resources are optimally employed

and that good governance is not compromised...”

A copy of the letter from Dr Davies to the Commissioner, dated 5 December

2018, is attached, marked "EP5".

On 5 March 2019, Dr Davies received an investigation report from the

Commission, which deait with the Denzhe Primary Care matter.

On 19 March 2019, an article by GroundUp on projects funded by the
Commission was yet again published, and recorded how an attorney’s
practice’s physical and registered post address were used in three different
applications for funding lodged with the Commission, by three different

applicants. A fourth applicant which also received funding from the

T
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Commission had a different link to the attorney in question. This was an entity

registered as Dinosys:

“Dinosys signed a R10-million contract with the Lottery in November
2018 for the ‘construction of sanitation facilities’ at 15 schools. Both
the Lotteries Commission and Lies! Moses, the ‘chairperson’ and a
director of the company and an employee of Ramulitho, refused to
say where the schools were, whether Dinosys had any experience in

construction projects, or who would build the facifities.”

All three directors of Dinosys were found to be employed by the attorney in

guestion.

It was further reported that the entity had stipulated its physical address as
being located in Beaconhurst, East London. But when a GroundUp journalist
atiended at the address, the offices of Dinosys could not be located, and
when residents were asked whether they were aware of the entity and where
it could be located, none of them knew of Dinosys at the time. The article
further reported on the Dhenze Primary Care and the */ AM MADE FOR
GOD’S GLORY" projects. The first was reported to have been dormant when
it received R28 500 000 from the Commission, and the funds meant to
support athletes from disadvantaged backgrounds and the second project
was used for the purchase of two Ocean Basket Franchises in Gauteng. A

copy of the article is attached, marked ‘EP6".
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On 20 March 2019, the chairperson of the Commission wrote to Dr. Davies
in an effort to rebut the allegations contained in the GroundUp Report. In
doing s0, he simply indicated the following in relation to the “{ AM MADE FOR

GOD’S GLORY” project:

“In fulfiling the NLC's promise to take ownership of our
responsibilities, to work effectively, efficiently and professionally in
ensuring a positive and sustainable impact on communities we
serve, the NLC’s Monitoring & Evaluation team continues to ensure
due compliance with NLC Grant Agreement pending finalization of

the project’,

In respect of Dinosys, the Commission’s response similarly failed to address
and/or refute the allegations contained in the GroundUp Report. No indication
was given as to whether the NLC would instifute an investigation in order to
determine the veracity of the contentions advanced in the GroundUp Report.
A copy of the letter from Prof. Nevhutanda to Dr Davies is attached, marked

‘EPT".

On 9 April 2019, and after considering the report on Denzhe submitted by the
NLC, Dr Davies identified a number of shortcomings in the investigation
report. These were detailed in a letter to the chairperson, and included the

concern that:

“ _an amount of R 27.5 million was allocated to Denzhe, however

the expenditure cost breakdown in respect of the allocated funds was

I
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not provided or analysed accordingly with exception to a mere

R535 240.34 paid to two Ocean Basket franchises”.

Dr. Davies also instructed that the scope of the investigation be extended to
include an investigation into misappropriation of funds in relation to the re-
building of the Vhafamadi High School, and an investigation into alleged
fraudulent activities in relation to funding disbursed to the Buyelekhaya
Annual Music Festival, based on further reports and a letter he received from
an employee of the Commission. A copy of the ietter from Dr Davies to Prof

Nevhutanda is attached, marked “EP8".

On 10 April 2019, the chairperson of the NLC reverted to the Minister by
confirming that the investigators’ mandate would be extended in line with the
Minister's instructions, and indicated that in respect of the Buyelekhaya
Annual Musical Festival, a report of an investigation on the issue had been
delivered and the NLC considered the matter to be closed. A copy of this
letter is attached, marked “EP9°. On 9 May 2019, the Commission submitted

a report on pro-Active funding to the Department.

| assumed office as Minister in the newly amalgamated Department of Trade,
Industry and Competition on 29 May 2019 and took over the matter from Dr
Davies. On 14 August 2019, | wrote to the chairpersen of the Commission,
alluded to the concerns | had regarding the investigation conducted by the
NLC's forensic investigators intoc the shortcomings identified by the

Department relating to the administration of monies under the Commission's

T
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administration. | recommended that the funds paid to Denzhe be recovered

in terms of the PFMA. In this regard, | indicated that:

‘In view of the two forensic investigation reports from your
independent investigators, and in fight of the investigation outcome,
it is evident that the Proactive Funding allocated to Denzhe was not
used for its intended purpose... . The NLC signed a grant agreement
with Denzhe and an amount of R 27, 585, 625.29 was paid fo
Denzhe. The outcome of the investigation is without evidence that

the drug rehabilitation cenfre was completed.

Given the above, and in the spirit of good governance, | thus
recommend recovery of the funds paid to Denzhe and the pursuit of

a criminal case in line with section 76(1)(f) of the PFMA...”

Furthermore, | recommended that the Commission, amongst others, ensures
that no actual or perceived conflict of interest with friends and family members
of employees of the Commission exists in grant fund applications. |
requested, in the interests of promoting public confidence in the pro-active
funding model provided for in the Lotteries Act, that the NLC provide the
Department’s Internal Audit unit with a list of all the approved Pro-Active
Funding Projects from 2016 — 2018. A copy of this letter is attached, marked

‘EP10”.

On 22 August 2019, | wrote a further letter to Prof Nevhutanda, and requested

that the Commission provide a list of all the Proactive Funding Projects

/
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approved by the NLC, including: (i) the name of the independent service
provider appointed by the NLC {o investigate allegations of conflict of interest
against its Chief Operating Officer; (ii) the process followed to appoint the
service provider; (iii) the terms of reference of the investigation; and (iv) the
expected date for the finalization of the investigation and forensic report. A

copy of this letter is attached, marked “EP11".

In the interim, and on my instruction, the Department’s internal audit unit
visited Denzhe Drug Rehabilitation Centre to conduct an on-site inspection,
in September 2019. At the same time, | requested the NIL.C to place any of its
employees implicated in wrong-doing relating to pro-active funding on
immediate leave of absence pending the investigation into certain pro-active

funded projects.

On 8 October 2019, and instead of substantively addressing my letter dated
22 August 2019, Prof Nevhutanda sent me a letter setting out the
Commission’s legal obligations in respect of the publication of beneficiary

information. He indicated that:

“...the NLC is comfortable that the non-publishing of the details
relating fo grants allocated is...not unfawful and the NLC's integrated
report is fully compliant with legislative and governance

requirements’.

A copy of the letter from Prof Nevhutanda dated 8 October 2019 is attached,

marked “EP12".

o
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On 4 November 2019, a further letter was sent from my office to Prof
Nevhutanda, in terms of which he was requested to respond to my letters
dated 14 August 2019 and 22 August 2019. A copy of this letter is attached,

marked “EP13”.

On the same day, | received a letter from Prof Nevhutanda, in terms of which

he indicated that:

“The NLC has requested engagement with relevant officials from the

dti Internal Audit Division on certain matters.

The NLC is in the process of implementing the proposed remedial
actions detailed in your correspondence dated 14 August 2019 and
a report on the implementable actions will be submitted lo the

Minister in due course”

A copy of the lefter from Prof Nevhutanda, dated 4 November 2019, is

attached, marked "EP14".

| then instructed the Director-General of the Department and officials in my
office to meet with the leadership of the NLC to expedite the NLC forensic
investigation and to impress upon the NLC the urgency of recovering funds
where any investigations have determined that such funds must be

recovered.

On 18 November 2019, the Director-General of the Department and 1 met

Prof Nevhutanda. Amongst the issues we discussed were the requesis |

T
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made to the NLC in the letters dated 14 and 22 August 2019. Prof
Nevhutanda provided written responses to the queries | raised in the two
letters, after consultation with the Commissioner. These were sent to my
office on 18 November 2019. In response to my simple request for a
disclosure of all approved Proactive Funding Projects, the following response

was provided:

« the AGSA conducted an independent assessment during the
2018/19 audit of all project files and site visit verification of pro-
actively funded projects. The NLC has requested from internal audit
of the dii a meeting relating fo the Minister’s correspondence and to
discuss the terms of reference of the independent assessment. The
meeting was subsequently denied by the dt's Chief Audit

Executive...”
A copy of the letter from Prof. Nevhutanda is attached, marked “EP15.”

The GCommission, in its refusal to disclose the list of pro-active funding
beneficiaries on my request as the State’s shareholder representative and as
the Cabinet minister responsible for the Commission, proved to be
obstructive. The refusal was similarly at odds with clause 6.2.8 of the 2019/20
Compact, which made express provision for the disclosure of third-party
information to the Executive Authority on his request. In terms of the
Compact, this was one of the responsibilities of the NLC Board - to ensure

that the information is furnished should the Executive Authority make such a

—T
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request. This is over and above the principles of transparency and
accountability which the NLC is required to apply in the administration of the
Commission's funds, as set out in the Lotteries Act. As early as 18 November
2019, this refusal had been without good reason, and was unlawful, hence
the decision by the Commission to eventually disclose the list of beneficiaries

on 31 January 2020.

On 20 February 2020, | received a letter from the NLC, which recorded the

following, amongst other issues:

“GroundUp has been relentless in publishing misieading information
on the NLC, despite numerous advice on the unlawfulness of such
action. As such the Cormmmission was feft with no option but {0 plirsue
legal remedies pursuant to its obligation fo protect applicant and
beneficiary information which confinues to compromise the duty of
the NLC to protect its applicants and beneficiaries against
contravention of applicable provisions in the Lotteries Amendment

Act as welf as POP! and PAIA provisions.”
A copy of the letter dated 20 February 2020 is attached, marked “EP16".

On 2 March 2020, after the indication from the NLC that it would continue to
protect applicants for and beneficiaries of funds from the Commission, |
received a letter of demand from Popela Maake Attorneys, acting on behalf

of a lobby group, United Civil Society in Action ("UCSA™). UCSA represents

n
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a number of non-governmental organisations which are beneficiaries of the

NLC. The material aspects of the letter record that:

“It has come to the attention of our client that reports of fallegations
of nepotism, mismanagement and corruption in the NLC} have been
used by certain media houses fo atfack the integrity of individuals
and the commission, to the extent that the Minister has been called
to suspend the NLC Board and put the commission info
administration, if the commission does not refease the full details of

the beneficiaries on its database.

Qur client has learnt that the Office of the Minister of Trade and
Industry Ministry is being pressured fo put the National Lotteries
Commission under administration in the eveni where the National
Lotteries Commission does not disclose publicly the full details of its
beneficiaries including the value of the grant received by them, and
our client and/or constituent members thereof are indeed
beneficiaries of the National Lotteries Commission. Any publication
of our client's personal information will be in contravention of the Act
and our colient is prepared to invoke it to protect its personal

information.

...due process and the rufe of law should be adhered to at all times

whereas nefarious methods must not be entertained af all. Cur client

M
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has taken a stern stance against this; hence they will be marching to
the Office of the Minister of Trade and Industry this coming Thursday

the 05 March 2020 to hand over a memorandum at 11h00am.

It is concerning that the Minister is amenable to act in this manner
from allegations of certain media houses who have shown to have
an interest and a different agenda without proper investigation of
these alleged corrupt activities, nepotism and mismanagement and
in the process putting private information of our client in the public
without their consent, which is in direct contravention of our client's
rights in terms of the Protection of Personal Information Act 4 of

2013.

it is therefore our instructions to the Minister to refrain from
throatening the National Lotteries Commission fo disclose our client’s
personal and private information to the public, failing which, we are
instructed to launch an urgent court action fo interdict the Minister

from these acts in order to protect the interest of our client”

A copy of the letier from Popela Maake Attorneys, dated 2 March 2020 is

attached, marked “EP17".

On 4 March 2020, | wrote to the chairperson of the Commission, Prof

Nevhutanda and indicated that the NLC had not responded {0 my letters from
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August and November 2019, as well as correspondence from my
predecessor, Dr. Rob Davies, which had been sent to the NLC in December
2018 and April 2019. All the unanswered correspondence to the NLC related
to allegations of fraud and irregularities in the allocation of Pro-active Funding
by the NLC, and it had been afforded ampie opportunity to investigate the

allegations.
| therefore directed that:

“ _the restoration of public confidence and credibility of the NLC's
Board with respect to addressing the NLC Pro-Active Funding

allegations is extremely urgent.

__the most effective way of restoring confidence in the Board in
respect of these issues is to appoint independent forensic
investigators to conduct an investigation of these matlers... and any

other matters related to pro-active funding’.

lindicated that the contemplated investigation would be commissioned by the
Department, and that I instructed the Director-General to procure the services
of forensic investigators for this purpose. | aiso advised that the Chief
Operating Officer of the Commission ought to remain on special leave
pending the finalisation of the investigation. A copy of the letter is attached to

the applicant's founding affidavit as part of “NLT".

In
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On 5 March 2020, officials from my office received a memorandum from
representatives of UCSA, during the march referred to in the letter from
Popela Maake Attorneys dated 2 March 2020. The memorandum listed
several demands to the effect that the details of beneficiaries should not be
released. The march was reported in the media, and the journalist concerned
reported that one of the participants had been contacted by the NLC to join

the march. A copy of the relevant report is attached, marked “EP18”.

Nexia SAB & T was ultimately appointed to conduct a forensic investigation
into the allegations of corruption, including the reported allegations of
impropriety and fraud in respect of pro-active funding by the Commission.

The NLC was duly informed of the appointment.

In May 2020, | was approached by the Special Investigating Unit ("SIU"), and
was requested io support a request to the President, that consideration be
given to a further separate investigation by the SIU into allegations of
maladministration at the NLC. | duly supported the request, but | expand on

this issue later.

On 9 June 2020, | received a letter from Prof. Nevhutanda, indicating that the
NLC was considering a request for beneficiary information to be released
smanating from a parliamentary question submitied that month and that the
request would be considered in terms of Section 67 of the Lotteries Act and
a number of other laws. The impert of the letter was that the NLC regarded

e
i
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the release of such information to be unlawful. A copy of the letter is attached,

marked ‘EP19".

90  On 22 June 2020, | wrote a letter to the NLC, recording that | disagreed with
its position that the law prohibits the disciosure and publication of beneficiary
information. Fundamentally, the NLC had interpreted Regulation 8 of the
Regulations Relating to Distribution Agencies made in terms of section 60 of
the Lotteries Act in February 2001 as prohibiting disclosure. 1 pointed out to
the NLC in the following terms that its interpretation of the regulation was

incorrect in law:

90.1 the NLCs' approach was in clear conflict with the emphasis that the
Lotteries Act places on the importance of the principles of openness

and transparency in the administration of the National Lottery;

90.2 the prohibition on disclosure in Regulation 8 is drafted in similar
terms to section 67 of the Lotteries Act. Section 67 applies to the
disclosure of any information in connection with an application for
any license, certificate or appointment under this Act. Regulation 8
was snacted to extend the approach of section 67 to the disclosure

of information concerning grants and grant applications;

a0.3 the rationale given for the interpretation of Regulation 8 is that the
names of beneficiaries should not be disclosed to protect
beneficiaries from the prospects of extortion or other criminal

activities. In addition, the opinion received by the NLC refers to the

/
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publication of defamatory statements concerning the NLC and
beneficiaries of grants in relation to the Pro-active funding activities

of the NLC;

90.4 in my view, neither the possibility of certain beneficiaries being
exposed to criminal threats nor press reporting, whether defamatory
or not, justified a prohibition on the naming of beneficiaries and
there were numerous other legal remedies available {o deal with

such eventualities:

90.5 a list of beneficiaries was previously included in the NLC's Annual
Reports. However, with effect from the 2018/19 financial year, the
NLC stopped including beneficiary information in its Annual Report
on the basis that this would amount to a breach of Regulation 8. |
indicated that it was perturbing that the NLC had altered its
interpretation of Regulation 8. The names of beneficiaries do not
constitute a part of a grant application or a grant. What is more, had
the Minister who published the regulations intended for Regulation
8 to prohibit the disclosure of the identity of beneficiaries of public
funds, one would have expected such a prohibition to be explicit in

the Regulation.

91 Interestingly, a similar approach to the interpretation of the Regulations was

adopted in the memorandum submitted by UCSA during their march to my
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office on 5 March 2020, and this is also pointed out in the letter | addressed

to the Chairperson. A copy of the letter is attached, marked “EP20”.

On 24 June 2020, the NLC responded to the afore-mentioned letter. Prof.
Nevhutanda advised that at the time of writing to the NLC on 22 June 2020,
it appeared that | was not aware of an urgent application brought by UCSA
against Groundup and the NLC in the High Court, seeking an order regarding
the interpretation of Regulation 8. Prof Nevhutanda further indicated that the
issue of the publication of beneficiary information be deferred untii the
conclusion of the court proceedings, which at that stage were due to be heard

on 7 July 2020. A copy of this letter is attached, marked “EP21".

On 25 June 2020, the Chief Parliamentary Legal Adviser, Adv. Adhikarie,
submitted a legal opinion to the chairperson of the Portfolio Committee,
rendering advice on whether, amongst other related issues, the public may
access information detailing the names of beneficiaries of funds from the
Commission. Adv. Adhikarie advised the Portfolio Committee, correctly in my
view, that the NLC'’s financial statements must disclose the information, and
that the information must be made available to the Auditor-General. The legal
opinion was consistent with the letter | addressed to the Board on the correct
legal interpretation of Regulation 8, dated 22 June 2020. A copy the legal

opinion is attached, marked "EP22".

In a further letter addressed to me on 3 July 2020, the NLC indicated that -

(i} it was not possible to quickly access the names of beneficiaries as it
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entailed physical extraction from the offices during the national state of
disaster; (i) that this caused a delay in obtaining the information; and (iii) that
the NLC was attempiing to complete the work of extracting the information by

Friday 10 July 2020, A copy of this letter is attached, marked “EP23".

On 9 July 2020, | received a letter from attorneys acting on behalf of the NGO,
Zakheni Ma Africa {“Zakhenl”). The letter alleged that | instructed the NL.C to
release a list of beneficiaries of the 2018 NLC “Pro-active” funding, 2018-
2020 “Pro-active” funding and the 2020 Covid-19 Relief fund. The letter
demanded that the information not be released in “terms of Regulation 8” and
threatened legal action to interdict the publication of beneficiary details if 1 did

not undertake that the names of the beneficiaries would not be disclosed.

On 13 July 2020, | wrote to the NLC Chairperson referring to the letter of 24

June 2020 from the NLC. In the letier, |-

96.1 advised the NLC that neither | nor my office was not party to the

UCSA application and awaited legal advice on its implications;

96.2 recorded that | would not agree to defer the issue pending the

litigation, which may take many years to resolve;

06.3 recorded and re-iterated the concern that the NLC interprets
Regulation 8 as prohibiting the disclosure of beneficiary names and

other details of recipients of NLC funds;

I
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96.4 advised that | had taken note of the NLC's statement that it would
seek to place before the court all the relevant facts and other
considerations pertaining to Regulation 8 to assist the court and
enable it to arrive at a decision on the interpretation of Regulation

8;

96.5 requested that the NLC advise me of - (i} the steps it had taken to
assist the court; (i) the information provided to the court; and (iii}
further steps it intended to take before the matter is heard in court,
in order for me to understand the import of the statement made and
so that the Department’s legal team may take the information into

consideration;

96.6 pointed out that it is not desirable that there should be such a
fundamental disagreement between the NLC and myself on such a
key issue especially as | have executive accountability on the

subject-matter of the litigation;

96.7 pointed out that the Portfolio Committee had sought a legal opinion
from Parliament’s Legal Advisors, and that should the opinion
confirm the earlier advice that the disclosure of bensficiary
information to the committee is not prohibited by the law, this would
make the case for the release of the information even more
compelling, and | would in that event expect the NLC to make

disclosure of the requested information. At this point in time, the

!
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legal opinion from Adv Adhikarie had not been brought to my

attention.

In the same month, | advised the Chaitperson of Portfolio Committee on
Trade, Industry and Competition that the NLC is expected to make

beneficiary information available to Parliament.

Notwithstanding the stance adopted by the NLC, | continued to provide
replies to parliamentary questions relating to beneficiaries, including
providing lists obtained from the NLC of beneficiaries who received R10

million or more in the past 10 financial years.

In a letter dated 16 July 2020 to Prof Nevhulanda, the Director-General
expressed a concern thal after the NLC provided the Ministry with
baneficiaries’ information in response to the Minister's request which was
based on the request for information by Parliament, a letter of demand was
received from Zakheni that the same information should not be released. The
Director-General further sought confirmation from the NLC that Zakheni was

a beneficiary. The letter also made a request on the NLC as follows:

“  we ask that you advise us of the NLC's attitude in respect of the
litigation threatened in the letter and, if any decision has been taken

in this regard, what the decision is”.

100 A copy of this letter is attached, marked “EP24".

g
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The Chairperson of the NLC responded to the Director-General in a letter of
16 July 2020 confirming that Zakheni was a funded beneficiary. On the same
day, the Chairperson of the NLC also wrote to me, and indicated that - (i) the
NLC had decided to release the information requested by Parliament; (i) the
Board agreed to abide by the decision of the court in the UCSA application;
and (iii) a notice of motion from attorneys acting for Zakheni had been
received. The letter did not state what the attitude of the NLC was to the

Zakheni application.

The urgent application launched by Zakheni, which sought to interdict the
publication of a list of beneficiaries of funds from the NLC was eventually
withdrawn on the eve of the hearing date, before | could deliver an answering

affidavit.

On 20 July 2020, in reply to a question posed by a member of the National
Assembly, regarding projects and institutions funded by the NLC to the value
of R 10 000 000 or greater, the Commissioner responded by indicating, in

relevant part, that:

“The NLC Board appointed an audit firm, Sekela Xabiso to
investigate the alleged corruption and the investigation is on-going.
in addition to that, the Honourable Minister of Trade, Industry and
Competition has also appointed an audit firm Nexia, SAB & T to
investigate the same allegations and the investigation is on-going as
well. All findings from the relevant asstrance bodies ...are / will be

//
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analysed and reviewed in order to ensure that proper remedial

actions are implemented.” (emphasis added)

104 The Commissioner also provided an annexure fo the response, setting out
the entities which had been granted funding in the amount of R 10 000 000

or in amounts sxceeding that figure. The annexure showed that:
104.1 Dinosys NPC received R 10 000 000 from the NLC in 2018;
104.2 Zibsifusion NPC received R 10 000 000 from the NLC in 2018;

104.3 | AM MADE FOR GOD'S GLORY received R 11 375 000.00
from the NLC in 2018; and

104.4 Denzhe Primary Care received R 17 000 000 from the NLC in
2016. A copy of the question, the written reply and the annexure

thereto is attached, marked “EP25".

105 On 21 July 2020, Prof Nevhutanda addressed a letter to me, making
reference to a letter received from the Portfolio Commitiee requesting
beneficiary information. The letter from Prof Nevhutanda provided the

information requested by the Portfolio Committee.

106 Despite this, there were further attempts to bar the disclosure of information
relating to beneficiaries, to the public. On 30 October 2020, a recently
registered entity, African Liberty Movement (*ALM’), launched an urgent

application in this Honourable Court, seeking to interdict the publication of

M
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names of beneficiaries in the Commission’s 2019/20 Annual Report. ALM
also sought an order interdicting the Portfolioc Committee from “ordering the
[NLC] to publish such list of beneficiaries in any public platform”. The NLC
did not oppose the application. | intervened in the application, and opposed
the relief sought by ALM. The application was heard on 12 November 2020,
and judgment was delivered on 15 November 2020, dismissing the

application with costs.

107 ltis in this context that the investigation complained of by the applicant, was
initiated. | was not satisfied that the allegations as reported, and as escalated
to me as the Minister responsible for oversight over the Commission, had
been diligently investigated. In addition, the NLC had vigorously attempted to
hinder the discloure of information relating to organisations which benefitied
from the grants of the Commission, notwithstanding the requests by
Parliament and the members of the Portfolio Committee. In order to ensure
good governance, and to ensure that the NLC performs in terms of its
mandate as provided for in the Lotteries Act, it was imperative that |

commission a forensic investigation into the affairs of the Commission.

108 Given the amounts disbursed to the entities set out above, the allegations of
maladministration levelled against the management and Board of the
Commission, and as a matter of good governance, | deemed it to be

important that the investigation be underiaken.
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109 | now deal with the averments made in the founding affidavit, one after the

other.
AD Paragraphs 1 -4
110 The contents of these paragraphs are admitted.
AD Paragraphs 5 -6

111 The contents of these paragraphs are noted. It is crucial to record at this point
that the Commission as a juristic person has no legal interest in the relief
sought. In fact, since the Commission is a public entity, it is imperative that
any allegations of impropriety are comprehensively investigated. In truth,
therefore, the application has been brought improperly in the name of the
Commission. In light of the nature of the allegations currently under
investigation, which as a matter of public record implicate one or more senior
officials of the NLC, it is not unreasonable to conclude that the application

has been brought to protect individual interest.
AD Paragraph 7

112 | note that this is the relief sought in the notice of motion, but | deny the
contents of the paragraph. As indicated above, | derived the power to
commission the investigation from the provisions of both the PFMA and the
Shareholder Compact. In the alternative, the decision to commission an
investigation into the allegations of corruption and fraud in the Commission

qualifies as executive action. The Commission is a creature of the Lotteries

I
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Act, the oversight of which falls within the functions assigned to my office. In
line with the powers of ownership and control conferred on my office in terms
of section 63(2) of the PFMA, as well as the executive authority vested in my
office b} section 85(2)e) of the Constitution, the decision qualifies as

executive action, subject to the principle of legality.

It was indicated to the applicant's atiorneys, in the lefter attached to the
founding affidavit as “NL7", that the invesfigation has not been completed,
and that a final report is awaited. As the investigation is pending, there is a
real danger in the dissemination of the preliminary report, as no conclusive
findings have been made. | am also aware that as a matter of fact, the
investigators made contact with officials from the NLC for purposes of the
investigation. Instead of co-operafing with the investigators, the matter was
referred to the Commission's legal representatives, who in furn sent a letter
to the investigators, recording that the Commission may not have any
obligation to co-operate with them, as the matter is "sub judice”. A copy of

this letter is attached, marked "EP26".

A Torensic investigation team was subsequently appointed, and has
conducted extensive work in this regard, culminating in a preliminary
investigation report. It is only after the team has conducted extensive work in
relation to the assigned task and has commencad its engagements with the
NLC to obtain employees’ versions, that the Commission now seeks to
declare the investigation unlawful and unconstifutional. This is belated, and

in truth, is meant to obstruct the continuation and completion of the
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investigation. The Commission was aware as early as March 2020 that | have
decided to commission the investigation. Any reservations about the

propriety of my decision, if genuine, ought to have been raised then.

It is now a matter of public knowiedge that the preliminary report was sent to
the SIU, which has been authorised by the Presidant through a prociamation
to investigate the NLC. Due to the NLC's failure to co-operate with the
investigation, the SIU, on 8 December 2020, cbtained a court order to attach
and seize documents from the NLC's offices. This saparaie_investigation is
ongoing and there is no final report that may be disclosed publicly or to the

NLC.

AD Paragraph 8

1186

117

The aliegation that the principle of naiural justice has not been adhered to in
the course of the investigation, is misieading and premature. The
investigation has nat yet been concluded, and the allegation that the
principles of natural justice has not been observed cannot be made at this
point. Furthermore, and as Indicated above, the investigation team has
sought to engage officials of the Commission for purposes of the

investigation, without success.

In any eveni, | am advised that an investigation is not subject to the
requirements of procedural fairness under the Promotion of Administrative
Justice Act, 3 of 2000 (“PAJA"). There is no automatic right to be heard

during an investigation.
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118 | deal with the further averments made in the paragraph as follows:

118.1 | commissiohed the investigation, in the exercise of my powers in
terms of the Constitution, the PFMA and the Shareholder's Compact. In
the event that officials of the Commission and/for its board members
require access to the report in order to assert their rights, such a requast
should be made to the Department in accordance with the provisions of
PAIA and may be refused on the grounds psrmitted by PAIA. The
question whether any official of the NLC is entitled to the final report,
whenever it is issued, will be determined on the basis of the request
made in terms of section 11 of PAIA. Besides invoking this process, the
Commigsion is not — as a matter of right - entitled to the report and

would have to lay a factual and legal basis for that aileged entltlemant,

118.2 The allegation that the Commission “/s in the dark about the actual
investigation” Is untrue. The Commissioner knew as early as June 2020
that Nexia SAB & T had been appointed to conduct the forensic
investigation. The Commissioner confirmed this in the reply attached as

‘EP25".
AD Paragraph 9

119 The applicant does not set out when the Director-General made the comment
quotad in this paragraph, and does not attach an extract of the minutes of this
Portfolio Committee meeting. However, be that as it may, there is a

separation of functions in the Department between the office of the Director-
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General and the office of the Minister. In terms of section 3(5) of the Lotteries
Act, it is the Minister who may take action against board members. Not the
Director-General. Furthermore, the referral of the matter to the SIU for
investigation does not entitle the Commission access to the report. The SIU
determines its own procedures‘ for conducting an investigation in terms of
sgction 5 of the Special Investigating Units and Special Tribunals Act 74 of
1996 ("the SIU Act’). The mere referral of the matter to the SIU does not
constitute an adverse action taken against the Commission and/or any of its
officials. If any action is taken by my office as result of any decision taken by
the SHU, the relevant personnel will be afforded their rights to & hearing before

such action is taken.

The assertion that the SIU is authorised to conduct its investigation “on the
strength of the representations that [I] made to the President on the basis of
the investigafion report that [t have] decided lo keep under wraps® is similarly
misiaken. In fact, | was approached by the SIU, which was conducting a
separate investigation into the affairs of the Commission, and was requested
to support this investigation. To this end, | was invited to consider a draft
memorandum prepared by the SIU in support of the Proclamation referred to,
arising from information it had independently obtained. In turn, and in
response to tha request by the SIU, | wrote to the President and indicated
that | fully support the commissicning of the SIU investigation. This letter is
dated 19 May 2020 and precedes the date on which Nexla SAB & T furnished

my office with its prefiminary report, which was in July 2020. A copy of the
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letter | addressed to the President is attached, marked "EP27". The SIU
investigation was not, therefore, prompted in any way by the Nexia SAB& T

investigation, or the preliminary findings made by the firm.

121 Importantly, however, it is not untawfu! and/or unconstitutional to refer the
matter to the President to invoke his powers in terms of section 2(1) of the

SIU Act.

122 Furthermore, neither the NLC, its board members nor its employess are
entitled to access any representations made to the President before his
invocation of the powers set out in section 2 of the SIU Act. It is only if and
when adverse action is taken against an implicated person, that such a
person is enfitled to be heard, and if necessary, be provided with the
information s/he requires to assert her/his rights. No adverse action has been
taken against any official employed by the NLC pursuant to the investigations

commissioned by my office and that conducted by the SIU.

AD Paragraph 10

123 In light of the fact that the investigation is incomplete, and barring the
imegularity of the process invoked by the applicant, it would not be possible
to comply with an order of this nature, as the forensic investigation has not

been concluded.
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AD Paragraphs 11— 12

124 The contents of these paragraphs are denied. The assertions are also

125

irreconcilable with the provisions of the PAIA. | am not authorised, in my
capacity as the Minister, to make an initial determination as to whather to
grant access to a record or not. That function is assigned o the Director-
General, and his office was not approached in terms of PAIA to gain access
to the information required. Furthermore, in its letter of demand to my office,
the Cammission does not invoke the provisions of PAIA at all. Instead, it was
simply asserted that the NLC is entitied, as a maiter of right, to the report.
The PAIA sets out the process o be followad in these clrcumstances, and
the applicant did not follow that process. The letter sent by the Department's
attorneys of record in response to the letfer of demand addressed to me by
the applicant is therefore not a refusal in terms of the PAIA, and does not
absolve the Commission from compliance with the requirements set out in

the Act.

The assertion that an internal appeal is not available to the applicant since |
occupy the most senior position in the Department, and | have already
“refused” to grant access, is also flawed. It proceeds on the basis that the
Director-General will simply comply with my dictates, notwithstanding the fact
that the Act assigns the Minister as the appeal authority. It also proceeds on
the presumptucus basis that the Director-General will deny the applicant
access fo the information sought. There is no basis for any of these

canclugions, -
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126 Accordingly, as the applicant did not invoke PAIA before instituting this
process, its conduct in attempting to bypass the requiremenis of the Act
should not be countenanced. It should not be held to be exempied from its
provisions, as it has not advanced any exceptional circumstances for
approaching the Court before the administrative body is given an opportunity

to exhaust its own existing mechanisms.
AD Paragraph 13
127 | The contents of this paragraph are noted.
AD Paragraphs 14- 15

128 The contents of these paragraphs lack an evidenfiary basis, and are denied
for that reason. In addition, to the extent that the applicant relies on “rumours”
to sustain the contention that | apparently “dislike" the applicant’s Board, the
assartion does.not warrant a response as It is not supported by a single fact,

is scandalous and must be struck out,

129 [n any event, the necessily of meeting the Board is irrelevant to the subject

matter of the application, and the relief sought by the Commission,
AD Paragraph 16

130 | have engaged the Board on a number of occasions, via correspondence as
set out above. In this regard, Prof Nevhutanda was always the conduit

through which I communicated with the Board, and It communicated with me.
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In fact, before the appointment of a forensic investigation team to investigate
the reported allegation of maladministration and corruption, | wrote to the
Board on 4 March 2020 and invited it to make suggestions on ways o
expedite the process. The allegation that the investigation was commissioned
clandestinely is therefore false and scandalous, unsupported by fact, and

similarty falls o be struck out,

The allegation that | *will commission one investigation after the other until
such time that [l find] something against the Board, which [1) would use as the
basjs to remove the Board” is similarly scandalous, vexatious and
unwarranted. No factual basis for this allegation has been established, and

the allegation is obvicusly prejudicial to me and should be struck out,

The reasons for the non-disclosure of the report at this stage of the
investigation were set out in the letter from the Depariment's attorneys,
attached to the founding affidavit as “NL7’, and | have sought to further set
out those reasons above. To allay any concerns on whether the report is final
or not, | attach the first two pages extracted from the report furnished by Nexia

SAB & T, confirming that:

"This investigation report is subject to change based on the additional

investigation sfill to be complated.”

133 The relevant extract of the prefiminary report is attached as “EP28”,

//
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AD Paragraph 17

134 The contents of this paragraph are obviously fabricated and are denied for

136

that reason. | informed the Board through Prof Nevhutanda on 4 March 2020
fhat | have decided to commission the investigation, and in ‘_the parliamentary
response prepared and submitied by the Commissioner on 22..June 2020,
she clearly sfipulates that the Commission is aware of the investigation
conducted by Nexia SAB & T, and further undertakes to ensure that the
recommendations made by Nexia SAB & Tafe implemented. The allegation
that the Board only became aware of the invastigation on 2 September 2020
is therefore simply untrue, The response prepared by the Commissioner,

submitted to Parliament, is alieady attached as “EP25”.

| take note of the scandalous, vexatious and irrelevant aflegations contained
in the remainder of the paragraph, insofar as they relate to me and the

Director-Generai. In particular, | take note of the asserfions that;

135.1 the Director-General was “utterly disrespectful” in “concealing” the

existence of the report;

135.2 the Direcior-General and | have been ‘policing” the Board in

circumstances where this is not prescribed in legislation; and

135.3 the Director-General intended “to embarrass [Prof Nevhutanda), the
Board and the Commissioner” in the Portfolio Committee meeting held

on 2 September 2020.
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An application will be made for these averments to also be struck out, with a
special order of cosis in Prof Nevhutanda's, the Board members’ and the

Gommissicner's personal capacities.

AD Paragraphs 18 - 19

137

138

The altegations in this paragraph are contradictory, and inconsistent with the
evidence adduced. On the one hand, itis alleged that | “appointed a service
provider of [my] own to conduct a forensic investigati_on into the NLC". On the
other, it is averred that | delegated that power to the Director-General. In the
letter dated 4 March 2020, | made if clear that 1 intended to direct the Directlor-
General 1o appoint a service provider to provide forensic investigation
services. The power 1o commission the investigation fell within my powérs,
as alluded to earlier, and the Director-General_is ultimately responsible for
ensuring that the Department complies with its procurement policies in

appointing all service providers including forensic investigators.

Insofar as the applicant contends that the investigation is a nuflity because of
an apparently unlawful delegation, its prayer for an order for the disclosure of
a nullified investigation is nonsensical. The two propasitions are inconsistent

with each other.

AD Paragraph 20

139 The Board did not express any reservations about the decision to Initiate the

forensic investigation referred to in my letter dated 4 March 2020. It also did
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not request the terms of reference of the investigation af that relevant time. It
is important to indicate, in addition, that although | have not met the Board,
the channels of communication between the Commission and my office have
always been open, and | have been able to engage the Board at that level.
In addition to my responsibilities, | am responsible for overseeing é fotal of
seventeen {17) agencies, and mestings with the Board on issues that may
be addressed using alternative means would not be practical, given my

commitments and responsibilities.

| accept that the Commission is an important institution, which carries out an
important function. However, | expected that in the event that thete is a
different between the NLC and my office, the dispute resclution clause of the
Shareholdat's Compact would be invelved before the Commission resoris to

the launch of a litigious process against the Executive Authority o which it

reports.

| am also advised to caution against the use of expressions more appropriate
for a newspaper report than an affidavit. I do not consider there to be a “stand-
off’ between the GCommission and my office and will apply for this assertion

to be struck out, with costs.

AD Paragraphs 21 - 23

142 The contenis of these paragraphs are hoted. The applicant has not attached

the presentation from which the quoted contenis are extracted and does not

therefore establish a factual basis for the assertion. | reiterate that there is
,f"!‘
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nothing untoward about referring the matter 1o the SIU), and neither the
Commission, its Board or officials were entitled to the preliminary report, as
the investigation is stili pending. Furthermore, the applicant is not entitled to
any notice before any referral is made to the SIU and is not entitled fo a
disclosure of the report prior to the conclusion of the investigation. There are

no conclusive findings in the report, as it Is prefiminary in nature.

AD Paragraph 24 - 25

143 The decision to commission an investigation was made by me, as indicated
in the letter | addressed to Prof Nevhutanda and the Board on 4 March 2020.

| I.simply directed the Director-Generai to procure the services of a service
pravider to conduct the forensic investigation. This is the norm, because the
'Direcior-Generai is the accounting officer of the Department, and is assighed

the function to ensure that the procurement of services complies with the
Treasury Regulations, Treasury Instructions and departmental procurement
policies in terms of regulaton 18A of the Treasury Regulations. The
investigation was therefore not unlawful, and in directing the Diractor-Genaeral

to procure the services of forenslc investigators, | did not act outside of my

pawers.
AD Paragraphs 26 and 27

144 The contents of these paragraphs are denied, The applicant deliberately
proceeds on the mistaken assertion that the investigation has been

concluded. The applicant was informed on 17 November 2020, by the
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Department’s attorneys, that the investigation has not been concluded. Even
if it had been concluded, any party’s rights to access the report would only
come into play when the process prescribed in PAIA is followed, or any

adverse action is taken against that party on the basis of the report.

145 Officials of the NLC have been approached to cbtain their version for
purposes of the in:\restigation, but have elected not to co-operate with the

investigators.
AD Paragraphs 28 — 29
146 The contents of these paragraphs are admitted.
AD Paragraph 30

147 | take note of the submission made by the applicant. Again, the assertion that
the applicant is entitled to the report as a matter of right is at odds with the
assertion that “the entire investigation, together with any report attendant
thereto are a nullity”. The applicant cannot assert a right to an aliegedly null

process and repori.

AD Paragraph 31

- 148 ltis noteworthy that the applicant, in the letter addressed to the Department’s
attorneys of record on 19 November 2020, repeated its demand for access

to the preliminary report. What the applicant contemplated in this regard was

T
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a litigious process and did not sesk to comply with the process prascribed in

the PAIA. 1t cannat, thersfore, be exempted from the provisions of PAIA.
AD Paragraph 32

149 In order to assert its constitutional rights for access:l to the preliminary report,
the NLC is required to invoke the process in PAIA. To challenge any decision
made by the information officer, which cannot be determined at this
premature stage, an appellate process is provided for in the Act. The Minister
may designate another person to determine such an appeal. Instead of
complying with this process, the applicant seeks to rqu direclly on the
Constitution. This is impermissible, when national legislation has been

passed o give effect {o the constitutional right sought to be protected.
AD Paragraphs 33 - 34

150 The conclusion that the Direclor-General “employed intimidatory tactics” is
| unwarranted, unsupported by fact, and is scandalous. It must be struck out
on that basis, and an application in that regard will be brought at the hearing

of this matter, with a request for a special order of costs in Prof Nevhutanda's,

the Board members’ and the Commissioner's personal capacities. The
Dirsctor-General, in the letter annexed as “NL9" to the founding affidavit,
reminded the Commissioner of the NLC's statutory obligations, in the face of

the imminent application. As a matter of fact, and as indicated in the Director-
General's |atter to the Commissioner, the Gommission is required to use its

resources efficiently, economically and effectively. This litigious process,
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which in my humble submission lacks any merit, is at odds with this injunction.
The Commission failed to engage the Director-General and | when | invited it
to do so in March 2020. |t faifed to institute the dispute resolution process
provided for in the Shareholder's Compact, and seeks fo bypass the available
inexpensive PAIA process to gain access to information in pursuance of the

right enshrined in section 32 of the Constitution.

It is also factually correct that it is not in the Commission’s interest to institute
this process. As a Commission, the entity is not prejudiced by the institution
of the investigation. [t Is only individual board members and/or officials in the
Commission, who may have an apprehension about the nature of the
investigation and the resuifs that it may vield. It is their interests which are
sought o be protected, improperly utilising the resources of the Commission

in the process.

I deny that the applicant did not have any alternalive but to approach this
Court, as it could have invoked the dispute resolution mechanism provided

for in clause 16 of the Shareholder's Compact, and should have invoked the

FAIA process.

AD Paragraph 35

163 The allegation that | have conducted myself in a "dubious” manner and that |

have given "lip service’ assurances is unsupported by fact, and an apptication
to struck out the contents of this paragraph in their entirety will be made at

the hearihg of this application.
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AD Paragraph 36

154 For reasons already provided, the asserfion that the PAIA process Is a
foregone conciusion is mistaken. | am not the information officer vested with
the responsibility of deciding a request for information. That is the function of
the Director-General, and his decision on the request cannot be assumed

prematurely.
AD Paragraph 37
155 | agree with the contents of this paragraph.
AD Paragraph 38

186 It is improper to presume and pre-empt the decision of the Director-General
in determining the application for a request for access 0 a record brought in
terms of section 11 of the Act. In terms of section 25 of the PAIA, the Director-
General must decide the request "in accordance with this Act”, and in the
event that he decides to refuse access, "adequate reasons for the refusal”
must be provided. With respect, these cannot be pre-empted in the absence

of a request.
AD Paragraph 39

157 The PAIA is the constitutionally mandated legistation to give effect to the right
enshrined in section 32 of the Constitution. It prescribes the default procedurs
to be followed in order to assert the right of access to information held, in this
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case, by the State. It cannot be bypassed. It would make a mockery of the
Act to allow parties to bypass the procedure set out in the Act, by relying
directly on tha constitutional right. The constitutional principle of subsidiarity

seeks to address this exact mischief,

168 The primary right sought to be asserted in this application is the right to
access to informatlon, as sef out in section 32. The applicant is seeking io
rely on the right of access fo courls In an attempt to avoid compliance with

PAIA, as is expected of it by the principle of subsidiarity.

AD Paragraph 40

168 The contents of this paragraph are denied. There has besn no waiver of
compliance with PAIA. Inasmuch as there has been no "request” as
contemplated in the Act, there has been no “rejection” of such a request. The
‘request’ that the applicant is referring to is the letter of demand sent by the
NLC’s attorneys te the Department and my office on 11 November 2020. This
demand was repeated on 1% November 2020, in the letter of demand
attached as "NL8". The letters of demand do not constitute a ‘request for
access’ as defined in PAIA. For that reason, logic dictates that thare has been
no rejection of a "réquest for access” in terms of the Act. The remainder of

the assertions in this paragraph have already been addressed above.

M




80

AD Paragraph 41

160 No exceptional circumstances exist for the Court to determine this

application, in the absence of a PAIA request. The application shouid be

dismissed:

AD Paragraphs 42 — 43

161

162

163

! note the contents of the confirmatory affidavits aitached to the founding
affidavit, but deny that the applicant has made out a case for the relief sought

in the notice of motion.

The applicant has acted outside of its mandate in lodging the application.
Furthermore, it failed to exhaust internal remedies, which would have been
far more effective than the manner in which this application was brought. In
addition, had the appli‘cant exhausted the internal remedies provided for in
the Act or invoked the dispute resclution mechanisms in the Compact, that
process would have been inexpensive. The likelihood is that, in light of the
fact that the parties are yet tc exchange all pleadings before the application
may be sat down for hearing, by the time the application is heard, the
investigation will have been concluded. The application will, at that point, not
serve any purpose. This means that public resources will have been wasted

unnecessarily.

In the circumstances, | pray for an order dismissing the application, with costs

against Prof. Nevhutanda, members of the Board and the Commissioner, in

'—"/—1
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their personal capacities. In this regard, Prof, Nevhutanda, members of the
Board and the Commissioner may be called to give reasons why an order as

to costs should not be made against them in their personal capacities.

WHEREFORE the respondent respectfully prays that the application be dismissed
aiong with an ordar of costs against the rﬁembers of the Board and the

Commissioner in their personal capacities, including the costs of counsel,

Thainldet—
/EfRIHI M PATEL

R
THUS SIGNED AND SWORN TO before me at PRETORIA on the E of
Feiru A7 2021, the deponent having acknowledged that he knows and
understands the contents of this affidavit, has no objection to taking the prescribed

£

cath and considers the oath binding on his conscience. - . Z]
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SHAREHOLDER'S PERFORMANCE COMPACT

(Entered into by and between)

THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA, through
its DEPARTMENT OF TRADE AND INDUSTRY

Herein represented by Dr Rob Davies, MP in his capacity as the Minister
of Trade and Industry,

(Herein referred to as “the dti”}

and

THE NATIONAL LOTTERIES COMMISSION

Herein represented by Prof. Alfred Nevhutanda in his capacity as
the Non-Executive Chairperson of the Board of the National
Lotteries Commission, he being duly authorised thereto

{Herein referred to as the “NLC")

(Herein referred to as “the partles”)

_
i
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WHEREBY IT IS AGREED AS FOLLOWS:

PART | - DEFINITIONS, INTERPRETATION, PREAMBLE AND NATURE OF THE AGREEMENT

1

DEFINITIONS

For the purpese of this agreement, unless the context indicates otherwise, the following definitions
are set out for the terms indicated:-

1.4

1.2

13

1.4

1.5
1.8
17

1.8

1.89

1.10

1.12

*Accounting Authority”

“Annual Performance Plan”

or "APP‘

*Annual Report’

“Chairperson”

"Director-General”

“DDG'

"DPME”

"Effeciive Date
"Executive Authority”
"Key Performance Area”
“Minister”

"MTSF”

means the Board of the National Lotteries Commission;

means a threa<year rolling plan produced annually and
submiited to Parliament which sets out what NLC
intends doing in the upcoming financial year and during
the Medium Term Expenditure Framework (MTEF) to
implement its Strategle Plan;

means the annual report on the NLC activites of
201819 prepared in farms of the PFMA and section 12
of the Lotteries Act 57 of 1997 as amended;

means the representative of the Accounting Authority of
the NLC;

means the Accounting Officer of the dti;
means the Deputy Director-General

means the Department of Planning, Monitoring and
Evaluation, an organ of state in the national sphere of
government as defined in section 239 of the Constitution
of the Republic of South Africa Act, 1996 {

means 01 April 2019;

means the Minister of Trade and Industry;

means the area identified as ifporiant or crucial where a
resubt will assist in the achievement of the set objectives
or goal;

means the Minister of Trade and Industry and his
successor in title;

means the Medium Term Strategic Framework (MTSF is
Government's strategic plan for the 2019-2024 electoral
term. It reflects the commitments made in the eleclion
manifesto of the goveming party, including the
comrmnitment to implement the NDP. The MTSF sets out
the actions Government will take and targets to be
achieved. It also provides a framework for the other
plans of national, provincial and local government.

Shareholder's Compact 2019-20 between the dti & NLC 2
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113

1.14

1.16
1.16
117

1.18

1.19

120

1.21

1.22

1.23

1.24

1.25

"NLC*

"National Treasury*

“NDP*
*oDbG"

“Parties”

IIPFMAII

“Shareholder”

"Shareholder's Compact”

“Standard”

“the Act’

“the dti“

“the King IV Report®

*Treasury Regulations”

means the National Lotteries Commission established
in terms of the Lotieries Amendment Act, 2013 {Act. No
32 of 2013}, which commencead on 14 April 2015,

means the National Treasury department, established in
terms of the Public Finance Managemert Act, 1980
(Act 1 of 1999) as amended;

means the National Develcpment Plan

means the Office of the Director-General within the dti;

means the Parties to this agreement, and "Party™ shall
have a corresponding meaning;

means the Pubtic Finance Management Act, 1999 (Act
No. 1 of 1989}, as amended;

means the government of the Republic of South Africa,
as repregented by the Minister;

means this agreement befween the Executive Authority
and the Accounting Authority;

means a level of gualityfachievement that is considered
acceptable or desirable;

means the Lotteries Act, 1997 (Act. No. 57 of 1987), as
amended, which provides for the establishment of the
NLC;

means the Departiment of Trade and Industry, an organ
of state in the national sphere of government as defined
in section 239 of the Consfitution of the Republic of
South Africa Act, 1996 ;

means the King IV Repott on Corporate Governance
published by the King Commiltee on Corporate
Governance in 2016, or its predecessor, and

means the National Treasury Regulations Issued in terms
of the PFMA.

INTERPRETATION OF THIS AGREEMENT

In this agreement, unless the context otherwise indicates:

21

2.2

Sharehalder's Compact 2018-20 between the dti & NLC

all words and expressions o any one gender shall be capable of belng construed as a

reference to other gender;

the words signifying the singular shall include the plural and vice versa;
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3.

2.3

24

2.5

2.6

2.7

28

2.9

2.10

2.1

212

213

2,14

2.16

2,16

& reference to a natural person shall be capable of being construed as a reference o a
juristic person and vice versa;

werds and phrases defined in this agreement shall bear the meaning assigned to them
throughout this agreement;

words and phrases used in this agreement, which are defined or used in any statute,
which applies to the subject matter, professional person, goods, or services provided for in
this agreement shall be construed in accordance with the applicable statute or regulations;

heading of clauses are for convenience only and shall not sid in the interpretation or
modification of clauses within the agreement;

any reference to an enactment is to that enactment as at the date of signature hereof and
as amended or re-enacted from time to time;

If any provision in a definition is a substantive provision conferring rights or imposing
obligations on any party, nofwithstanding that it is only provided in the definftion clause,
effect shall be given to it as if It were a substantive provision in the body of the agreement;

when any number of days Is prescribed in this agreement, same shall be reckoned
exclusively of the first and inclusively of the last day unless the last day falls on a
Saturday, Sunday or public holiday, in which case the last day shall be the next
succeading day which is not a Salurday, Sunday or public holiday;

where figures are refemred to in numerais and in words, if there is any conflict between the
two (2), the words shall prevail;

expressions defined in this agreement shall bear the same meanings in schedules or
annexures t this agreement which do not themselves contain their own definitions;

reference to day(s), month{s) or year(s) shall be construed as calendar day(s), month(s)
ar year(s),

the use of any expression in this agresment covering a process available under South
African law such as a winding-up (without limitation efvsdem generis) shall, if any of the
Parties to this agreement is subject to the jaw of any other jurisdiction, be construed as
including any equivalent or analogous proceedings under the law of such defined
jurisdiction;

in the event af a conflict between the terms of this agreement and the annexures attached
hereto, the provisions of this agreement will apply;

where any term is defined within the context of any particular clause in this agreement, the
term so defined, unless It is clear from the ¢lause in question that the term so defined has
limited application to the relevant clause, shall bear the meaning asecribed to it for all
purposes in terms of this agreement, notwithstanding that that term has not been defined
in this interpretation dause; and

the rule of construction that an agreement will be interpreted against the party responsible
for the drafting thereof, shall not apply.

PREAMBLE

It is recorded that:-

Shareholder's Compacl 2015-20 between the dtl & NLC 4
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3.1 the vision of the dti is to create:-

311 a dynamic industrisl, globally competifive South African economy,
characterised by indusive growth and development, decent employment and
sguity, built on the full potential of all citizens.

3.2 the mission of the dti is to:-

3.2.1 promote struciural transformation towards a dynamic industrial and globally
competitive sconomy;

322 provide a predictable, competitive, equitable and socially responsible
environment for investment, trade and enterprise development;

323 broaden participation in the economy to strengthen economic development;
and

3.2.4 continually improve the skills and capabilities of the dti to effectively deliver
on its mandate and respond to the needs of South Afiica's economic
citizens.

3.3 the dti's Strategic Goals are to-

3.3.1 facilitate transformation of the economy to promote industrial development,
investment, competitiveness and amployment creation;

33.2 build mutually beneficial regional and global relations to advance South
Africa’s trade, industrial policy and economic development abjectives;

333 facilitate broad-based economic participation through targeted interventions
to achieve more indusive growth;

334 create a fair regulatory environment that enables investment, trade and
enterprise development in an equitable and socially responsible manner;
and

3.3.5 promote a professional, ethical, dynamic, competitive and customer-focused

working environment that ensures effective and efficient service delivery.

34 The NLC is established in terms of the Act, under the executive authority of the
Minister, in an effort to enable the dtl to achieve its objective and ullimately meset its
mandate. The NLC’'s mandate is to monitor and enforce the implementation of the
nationat lottery and the establishment of private lotteries and promotional
competilions as well as to distribute the National Lottery Distribution Trust Fund
(NLDTF) monies ta good causes in kine with the Act,

35 The Parties agree to enter into this agreement which shall-

361 define and regulate the mandate from the dti to NLC;
as2 documant and clearly state the parameters of the relationship between the dtl
and NLC, and

35.3 outline the roles and responsibilities of the Parties lo this agreement,

Shareholder's Gompact 2019-20 between the dti & NLC E 5



36 the dti and NLC subscribe to good corporate governance in order to improve
transparency, accountability and sound management.

3.7 This agreement is based on the underlying principles that require sufficient autonomy of
the NLC fo manage the affairs of NLC balanced against the responsibility to exercise such
freedom within the agreed mandate as outlined in the relevant legistation and the
framewark of effective accountability,

3.8 the dti and NLC subscribe to the principles set out above and in endeavouring to further
enhance effective performance under ils mandate and to maintain good corporate
govemance within the NLC, the parties hereby agree on the terms and conditions set out
below.

NATURE OF THE AGREEMENT

4.1 This agreement has been designed to enhance the goverance of NLGC through an
effective relationship betweean NLG and the dii. It intends to define the mandate from
the dti to NLC in respect of corporate governance issues as outlined In the PFMA,
Treasusy Regulations, the Act, King IV Report as well as the roles and responsibilities of
both parties in respect thereof. Each Parly also requires certain undertakings from the
other party, which are also set oui hersin. The broad mandate and objectives of NLC
are also supported by the Strategic Pian that pravides more detail.

4.2 This agreement is therefore not intended to:-

421 interfere in any way with general principles of law, and the normal
relationship between the dit and the NLC must at all times be preserved;

4.2.2 creale rights and expectations that thied parties could rely upon. It is hereby
specifically recorded that this agreement does not create, confer and/or
afford any third party rights or expeciations in terms hereof, The agreement
is designed solely to regulate the relationship between the dti and the NLC;
and

4.2.3 regulate or replace the contract entered into between the dtf and the Non-
Executive Chairperson of the NLC.

COMMENCEMENT AND DURATION
This agreement shall commence on 01 April 2019 and terminate on 31 March 2020.
ROLES AND RESPONSIBILITIES

6.1 The roles and responsibilities of the dti is to:

6.1.1 monitor adherence by NLC to the PFMA, Treasury Regulations, King IV
report and the Act;

61.2 monitor compliance of the APP with applicable requirements as determined
by the DPME and ensure that same is submitted within the dates specifisd
by the DPME;

61.3 review quarterty reports from and provide feedback to the NLG;

Shareholder's Compad 2019-20 between the dti & NLC 6

W



6.1.4
6.1.5
B.1.6
6.1.7

6.1.8
6.1.9

6.1.10

6.1.11

review the shareholder's compact annually;
atiend to comespondence to and from the NLC;
recommend to the Minister the approval of the budgst and APP of the NLC;

annually review the Board's performance against an agreed set of key
performance indicators;

facilitate annual Board’s remuneration and cost of living adjustments;

recommend NLC's annual report to be tabled in Parliament by the Minister;
and

intervene, in line with legislative prescripts and corporaie governance
principles adopted in this agreement and

ensure that the Minister's intentions which may have an adverse impact on
the audit outcomes of the NLC are made known to the Accounting
Authority in writing before 31 March,

6.2 The roles and responsibilities of the Accounting Autharity (AA) are to:-

6.2.1

6.2.2

623

6.2.4

6.2.5

626

6.2.7

ensure that NLC endeavors to carry out its objectives and functions as
outlined in the PFMA, Treasury Reguiations, King IV Report and the Act;

recognise the importance of speedy decision-making and shall use its best
endeavors to prevent undue delays in critical declsion making;

develop an APP (2020/21-2022/23) financial vears) linked to the Medium
Term Expenditure Framework (MTEF), National Development Pian (NDP),
industrial Policy Action Plan (IPAP} and the Nine Pgint Plan for review and
approval by the Executive Authority;

ensure that all payments due to creditors are settled within thirty (30} days
from receipt of invoice or, in the case of civil claims, from the date of
settlement or court judgment, unless determined otherwise in a contract,
other agreement or by any leglslative requirement.;

ensure that the NLC participates in and promotes the Black Industrial
Policy, other government pricrities and policies to ensure the effective
implementation thereof within the NLC;

arrange gquarlerly consultation meetings between NLC and the dii to
identify provisions of the legislation that pose challenges of interpretation,
hinders implemsentation processes for proper clarification and ta discuss a
way forward;

monitor the implementation of all policy objectives and provide feedback to
the relevant stakeholders.

Shareholder's Compacl 2013-20 between the dti & NLC
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6.28 ensure that third-party information requested by the Executive Authority s
fumished in line with relevant legislative requirements (Protection of
Personal Information Act, No 4 OF 2013, Promotion of Access 10
information Act, No 2 of 2000 Lotteries Act and its regulations.) The
requestor of third party information shall complete relevant disclosure forms
prior to the release of requested information.

7. ANNUAL PERFORMANGE PLAN (APP}

7.1 NLC shall develop an APP for the 2020/21-2022/23 financial years linked to the Medium
Term Expenditure Framework (MTEF) period and aligned to the Govarnment's Nine-Point
Plan, National Development Plan (NDP) and Industrial Participation Action Pian (IPAP) or
any other govemment priority, as per the template issued by the dti and submit to the
Executive Authority for review and approval. First draft due by 31 August 2019, second
draft due by 31 October 2019 and final draft by 31 January 2020 or any other time
determined by the Executive Authority.

8. KEY PRIORITY PERFORMANCE AREAS FOR THE 2019/20 FINANCIAL YEAR
81 In the execution of its oversight mandate, the dti in terms of PFMA has identified the

following seven (7) key priotity areas:-

8.1.1 education and awareness by developing informational measures to educate the
public about lotteries and provisions of the Lotterles Act, and by explaining the
process, requirements and qualifications for grants in terms of the Lotteries Act;

8,1.2 managing the integration of full time Distribution Agency (DA) members to improve
the application process;

8.1.3 monitoring and enforcement against iliegal lotteries operations;

8.1.4 proactive funding based on informed research for worthy good causes that may be
funded without lodging an application prescribed in terms of the Lotteries Act;

8.1.5 monitoring of the Lotleries Operator to ensure that it complles with government
priorities e.g. Broad-Based Black Economic Empowerment Act, No 53 of 2003
(BBBEE), L.ocal Procurement and Skills Transfer; and

8.1.8 enter into a Memorandum of Understanding with other regulatory agencies and
provincial counterparts in clamping down on illegal lotteries and gambling.

8.2 The NLC musi report on these key priority areas, in terms of this agreement on a
quarterly and annual basis.

-3 NLC BUDGET
9.1 The NLC shall-

8.1.1 by 30 September 2019, provide the dti with 2 budget of estimated
revenus and expenditure for the financial year 2020/2021 for approval;

Shareholder's Compact 2019-20 between the dti & NLC 8
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10.

1.

12,

9.2

g.1.2 ensure that the expenditure of NLC is in accordance with the approved
budget; and

Roll-Over

2.21 request for roli~overs must be submitted no later than 31 May of each
financial year and the financial statements for a particutar financial year may
be changed within thirty (30) days after the audit The request must include a
disbursement schedule indicating In which months the expenditure is
expected to be incurred.

MONTHLY AND QUARTERLY REPORTS

10.1

10.2

10.3

10.4

10.5

The NLC shall, within thirty (30) days of the end of each month, submit to the dti a
monthly income and expenditure statement with projections for the remaining months,
explanations for material variances as well as any possible remedies to be applied to
ensure that the income and expenditure is within the approved budget.

The NLC shall within thirty (30) days of the end of each quarter submit io the dti the
quarterly performance report induding an execulive summary in the prescribad
template signed by the Commissioner, Non-Executive Chairperson of the Board of the
NLC and Chairperson of the Audit Committes,

The NLC shall within thirty (30} days after the audit commitlee have met, after each
quarter submit to the dt the copy of the audit committee report.

The NLC shall within thirty {(30) days afier the end of each quarter, submit to the dti the
quarterly progress report relating to the achievement of a clean audit by reporting
against matters raised by the Auditor-General South Africa (AGSA) and Internal Audit,
signed by the Neon-Executive Chairperson.

The NLC must report on key priofity areas quarterly and annually in terms of this
agreement.

ANNUAL REPORT

11.4

11.2

The NLC shall submit to the dfi, AGSA and National Treasury the Performance
Infarmation by 31 May 2019 of the 2018/12 financial year.

The NLC shall by 31 August 2019 sebmit to the dti an annual report on the aclivities
of the National Lotteries Commission for the 2018/2019 financial year.

FINANCIAL STATEMENTS

121

12.2

12.3

The NLC shall by 31 May 2019 submit to the dti, AGSA and Nalional Treasury the draft
financial statements for the 2018/2019 financial year.

The NLC shall on 31 July 2019 submit to the dti a copy of the audited annual financial
statements including the audit commitiee report.

The NLC shall on 31 August 2019 submit to the dti the management letters received
from the AGSA andior the Independent Auditors.

Shareholder’s Compaci 2019-20 betwaen the dtl & HLC 9
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13.

14,

OTHER REPORTS

13.1 The NLC shall by 28 February 2020, submit to the dti a schedule of the outcome of any
disciplinary hearings and/ or criminal charges, the names and ranks of smployees
involved, the sanctions and any further actions taken against these employees.

13.2 the dti may request a report on a specific fopic or exiraordinary reports from time to time
provided that reasonable notice has been given to NLC. The topics covered by these
extraordinary reports can infer afia refer to but are not limited to Supply Chain
Management and/or media statements released or any such topic that impacts on the
mandate of the NLC.

13.3  NLC shall, by 31 May 2019, submit to Mational Treasury a list of all ite banking
accounts.

13.4 NLC shall, by 30 April 2019, submit to the dti, an Annual Audit Plan which shall at least
contain the development and implementation of indicators that will achieve a clean
audit.

UNDERTAKINGS

14.1 the dti undertakes for the duration of this agreement, not to-

14.1.1 introduce new or additional requirements during the validity of this agreement other
than through a process of consultation with the NLC. Seven {7) days' notice shall be
provided before the introduction of any new requirements; and

14.1.2 impede or in any way unrgasonably restrict the discretion of the NLC regarding
matters falling within their respective authority, as provided for in this agreement and
the Act.

14.2 The NLC undertakes for the duration of this agreement to:

14.2.1 maintain effective governance and the highest standards of ethics and will continue to
subscribe to the broad principles set out in the PFMA, the Act, and King IV Report;

14.2,2 subscribe to the principles of good govemance, and reassess its systems of
govemance on an ongoing basis;

14.2.3 ensure that it mainiains appropriate parlicipative structures with representatives of its
staff to ensure that its staff has an opportunity to meaningfully contribute io decision-
making with respect to its administrative and managerial functions. The process shall
include, but not limited to, mechanisms for consultation and information sharing;

14.2.4 ensure that it has a code of ethics and a code of conduct in place; and

14.25 ensure that in determining the composition and functions of the sub-committees,
NLC will follow the guidelines of the King IV Report on Corporate Govetnance as
well as the prescripts of the PFMA and the Act.

14.3 NLC undertzkes for the duration of this agreement not ta:-
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15.

16.

14.3.1 enter into any transactions other than:-

14.3.1.1 in the ordinary, regular and normal course of actlivities; or

14.3.1.1specific projects In compliance with the Supply Chain Management
Paolicy of the NLC and Procurement delegations;

14.3.2 purchase or dispose of any asset other than in the ordinary, regular and normal

course of activity or as approved in accordance with the provisions of the PFMA
and/or any other applicabla legislation;

14.3.3 be llable, whether contingently or otherwise and not to stand in as surety, co-

principal debtor, guarantor, for the liabilities of any third party other than in the
ordinary, regular and normal course of activity, or

14.3.4 make declsions falling outside the scope of the mandate and authority granted in

terms of this agreement and the Act without the approval of the dti; and

14.3.5 contravene the provisions out-lined in the PFMA, National Treasury Regulations,

NLC's mandate and the Strategic Plan which serve as the relevant guidellnes of
what is regarded as normal business.

CO-ORDINATION AND CO-OPERATION BETWEEN THE PARTIES

151

15.2

163

Each Party hereby agrees to appoint such duly authorised representative to be
responsible for liaising and facilitating any communication andfor exchange of information
between the Parties in order to fulfill their respective obligations in terms of the provisions
of this shareholder compact. The Parties agree that the inilial representatives as
aforesaid are as follows:

1511 the dti — the Group Chief QOperating Officer at the dti, as the main contact
person (not excluding the DG and DDG's); and

15.1.2 NLC - the Commissioner of the NLC, responsible for the day-to-day running
of the NLC.

It is agreed that the Partles shall timeously execute their respective obligations in terms of
the provisions of this agreement.

The Parties further agree that they have entered inte this agreement based on mutual co-
operation and good faith.

DISPUTES

16.1

16.2

16.3

Shouid any diference or dispute at any time arise between the partles, the duly
authorised Senior Officials of the dti and the NLC shalt mest within fourteen {14) days, or
such period as the parties may agres, from the date on which the dispute arose to resolve
the dispute amicably.

If the dispute is not resolved at such a meeting, or extended meeting as the Parties may
agree to in writing, then the dispute shall be escalaled to the Director-General of the dtl
and the Non-Executive Chairperson of NLC for resolution.

In the event that the parties under sub-clause 16.2 above are unable to resolve the
dispute, such dispute shali then be referred to an independent representative appointed
by tha Minister for resolution. The decision of the Minister shall be the full and final
settlement of the dispute and shall be binding on all parties.

Shareholder's Compact 2010-20 between the dtl & NLC 11
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17.

16.4 The provislons of this clause are severable from the rest of the agreament and shall

remain in effect even if this agreement is terminated for any reason.

16.5 The parties are bound by the provisions of the Protocol Guideline to resolve disputes
between the dtl and its agencies and the disputes amongst the agencies.

DOMICILIUM CITANDI ET EXECUTANDI

171 The Padies choose as their domiciliz citandi et executandi for all purpcses under this
agreement, whether in respect of court process, nofices or other docurnents or
communications of whatsoaver nature (including the exercise of any option), the following

addresses:
17.1.1 the dti-
Physicat:

Postal:

Telephone:
Fax:

Cell:

Email:

17.4.2 NLC-

Physical:

Postal:

Telephone:
Fax:
Email:

Block A

Utangamiri Building
77 Meintjies Street
Sunnyside

Pretoria

Private Bag X84
Pretoria
0001

(012) 394 1494

(012) 394 2494

071 689 9988
NMatomela@thedti.gov.za

Block B

Hatfield Gardens

Cor Hilda & Arcadia Streets
Hatfield

0001

P O Box 1556
Brooklyn Square 0675

(012) 4321322
(012) 4321402
profnevhu@nlcsa.org.za

17.2  Any notice or communication regulrad or permitted to be given in terms of this agreement
shall be valid and effeclive only if in writing but it shall be competent to give notice by

elactranic communication.

Sharehalder's Compact 2019-20 batween the dil & NLC

T\

>

12

e



17.3  Any Party may by notice to any other Party change the physical address chosen as its
domicilium citandi et execulandi vis-&-vis that Party to another physlcal address or its postal
address or its electronic communication, provided that the change shall become effective
vis-g-vig that addressee on the fifth (5) business day from the receipt of the notice by the
addressee.

174 Anynotice to a Party —

17.4.1 sent by prepaid registered post (by airmail if appropriate} in a correctly
addressed envelope to it at an address chosen as its domicilium citandi et
executandf to which post is delivered shall be deemed to have been received
on the 5 (fifth) business day after posting (unless the contrary is proved);

17.4.2 delivered by hand to a responsible person during ordinary business hours at
the physical address chosen as its domicitium citandi et executandi shall be
deemed to have been recsived on the day of delivery; or

1743 sent by electronic communication to the address stipulated in dause 10.1, shall
be deemed to have besn received on the date of dispatch {unless the contrary
is proved).

17.5 Notwithstanding anything to the contrary herein contained a waitten notice or
communication actually received by a Party shall be an adequate written noflice or
communication to it notwithstanding that it was not sent to or delivered at its chosen
domicilium citandi et sxecutandi,

18. GENERAL PROVISIONS
18.1 Confidentlality

The Parties agree to maintain the provisions of this agreament and the details of their
negoliations leading up to the conclusion of this agreement to which it is Party as
confidential and shall not, save as required by law, disclose any of such details or
information to any third party whomsoever, other than to its professional advisers under
similar confidentialty undertakings. The provisions of this clause shall not apply to any
information, which is in the public domain other than through a breach of the provisions
of this clause.

18.2  Whole agreement
This agreement, and any other addendums herelo constitute the whole agreement,
regarding the subject matter hereof, beiweaen the Parties and no Party shall be bound by
any express or implied term, representation, warranty, promise or the llke not recorded
in this agreement,

18.3 Amendment

No amendment or any consensual cancellation of this agreement or any part hereof
shall be binding on the Parties unless recorded in writing and signed by both Parties,

18.4 Waiver
No extension of time or waiver or relaxation of any of the provisions of this agresment
shall operate as an estoppel against any Parly in respect of its rights under this

agreernant, nor shall it operate so as {o preclude such Party thereafter fram exerclsing
its rights strictly in accordance with this agreement.
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15.

18.5

18.6

18.7

18.8

18.9

18.10

18.11

18.12

19.1

19.2

Availability of Remeciles

No remedy granted by this agreement shall exclude any other remedy available in law.

No Warranty

To the extent permissible by law no Party shall be bound by any express or implied
term, representation, warranty, promise or the like not recorded herein, whether it
induced the contract and/or whether it was negligent or not.

Cesslon and Delegation

No Party shall cede any of its rights or delegate any of its obligations undet this
agreement without the prior written consent of the other Party.

Non Compliance

In the event that any of the Parties do not comply with the terms and conditions of this
agreement, {he other Party shall in writing request that Party to comply with the terms
and provisions hereof within fourteen (14) days of the date of receipt of the letter, or in
the event that that Party faits to comply as requested, the other Party shall declare a
dispute in terms of clause 16 of this agreement.

Legal System to be applied
This agreement is entered into in the Rapublic of South Africa and interpretation, validity
and compliance therewith is governed in alt aspects by the law of the Republic of South

Africa and the Parties therefore submit to the jurisdiction of the North Gauteng High
Court of the Republlc of South Africa.

Anti-corruption and good falth

In implementing this agreement and in all dealings with each other, the Parties
undertake to observe utmost good faith and to give effect 1o the intent and purpose of
this agreement.

Conflict of Interast

Unless agreed In writing between the Parties, both Parties officlais shall not have
interests or receive remuneration outside of the provisions outlined in this agreement o
their respective policies on conflict of Interest.

Attestation

The Parties hereby acknowledge having read the contents of this agreement that are
understood and accepted by both Parties,

PART ill —COMMISSION’S PERFORMANCE MANAGEMENT SYSTEM

The performance of the Commissioner of the NLC shall be assessed bl-annually, which is
due o the déi by 30 June 2019.

The performance of the Board will be assessed based on the performance assessment 1ool
for the entire entity which is due to the dti by 30 June 2019.
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20. SIGNING OF THE SHAREHOLDER’S COMPACT BY THE PARTIES

Signed for and on behalf of the NATIONAL LOTTERIES COMMISSION

Prof: Alfred Nevhutan
Non-Executive Chalrperson of the Board of NLC

Date: Place:

Witnesses

Signed 'forj and on behalf of the Department of Trade and Industry:
| \

; ' n n
\ A | ool

Dr. Rob Davies, MP
Minister: Trade and Industry

Date: | M \ | Place: O \Ch

Witnesses

Sharehalder's Compact 2018-20 between the dti & NLC
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SHAREHOL.DER COMPACT
{Entered into by and between)

THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA, through
its DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

Herein represented by Mr Ebrahim Patsl in his mpaclty as the Mln]qlnr
of Trade, Industry and Competition <

(Hereln reforred to as “the dtic”);

and

THE NATIONAL LOTTERIES COMMISSION
(Herein referred to as the “NLC”)

Herein represented by Prof. Alfred Nevhutanda in.his capacity as
the Non-Executive Chalirperson of the Board of tha National
Lotteries Commission, duly authorised hereto

(Herein referred 0 as “the Partles”)

(For the perlod 2020/2021).
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WHEREBY IT IS AGREED AS FOLLOWS:

PART 1 - DEFINITIONS, INTERPRETATION, PREAMBLE AND NATURE OF THE AGREEMENT

1

DEFINITIONS

For the purpose of this agresment, unless the context indicates otherwise, the following definlions
are set out for the terms indicated:-

1.1 "Accounting Authority of AA*  means the Board of the Netional Lotteries Commission;

1.2 "Annual Performance Plan™  means a three-year rolling plan producad annusfly and
or "APP" submitted to Pariament which sets out what NLC
intends doing in the upcoming financial year and during
the Medium Term Expenditure Framework {MTEF) to
fmplement its Strategic Plan;

1.3 *Annual Report’ means the annual report on the NLC activities of
2018/20 preparad in terms of the PFMA and section 12
of the Lotieries Act 67 of 1997 as amended;

14  “Chairperson’ means the representstive of the Accounting Authority of
the NL.C;

1.5 “Director-General’ means the Accounting Officer of the dtic;

18 ‘DDG” means the Deputy Director-General: Consumer and

Corporate Ragulation Division (CCRD);

1.7 “‘DPME" means the Department of Plenning, Monltoring and
Evaluation, an orgen of state In the national sphere of
government as defined In section 238 of the Constitution
of the Republic of South Africa Act, 1868,

1.8 “Effective Date® means 01 April 2020 imespective of the date of signature;

1.9 “Executive Authority” means the Minister of Trade and Industry;

1.10  "Key Performance Area’ means the anex dentified as important or cruclad where a
result wii aasist [n the achievement of the set objectivas
or goal,

111  "Minista” means the Minister of Trade, industty and Competition

and his successar in title;

sharaholders Compact 2020-21 between Ministar & NLC 2
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112

1.13

1.14

1.15

1.17

1.18

1.18

120

1.21

1.22

1.23

1.24

1.26

"MTSF”

“NLC’

"National Treasury"

“NDP"
-ODG"
“Pariies”

"PFMA"

“Sharehcider’

"Shareholder's Compact’

*Standard"

“the Act"

"the dtic"

*“the King IV Report”

“Traasury Regulations”

means the Medium Term Strategic Framework (MTSF is
Govarmment's atrategic plan for the 2018-2024 elecforal
term. it reflects the commitments made In the election
maniestc of the goveming parly, including the
commitment to Implement tha NDP. The MTSF sets out
the actions Government will take and targets o be
achieved. It alsc provides a framework for the other
plana of national, provincial and local government.

means the National Lotteries Commission astablished
In terms of the Lotterles Act 57 of 1867, as amendad.,

means the National Treasury depariment, established in
terms of the Public Finance Management Act, 198¢
(Act 1 of 1968} as amended;

means tha National Davelopment Plan,
means the Office of the Direcior-General within the diic;

means the Parties to this agreement, and “Party™ shall
have & corresponding meaning;

maans the Public Finance Management Act, 1088 (Act
No. 1 of 1888), 28 amended,

means the of the Republic of South Africa,
as represented by the Minister;

means this agreament betwesan the Executive Authority
and tha Accounting Authority;

means a level of quality/achievement that is considered
accaptable or deskabls;

means the Lotieries Act, 1997 (Act. No. 57 of 1987), as
amendad, which provides for the establishment of the
NLC;

means the of Trade, Industty and
Competition, an orgsn of stata in the national sphera of
governmant as dafined in section 238 of the Constitution
of the Republic of South Africa Act, 1988;

means the King IV Repori on Corporate Governance
published by the King Committee on Corporate
Bovernancs in 2018, or ilg predecassor; and

means the National Treasury Regulations issued In terms
of the PFMA.
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INTERPRETATION OF THIS AGREEMENT
In this agresment, unless the contaxt otherwise indicates:~

2.1

22
2'3

2.4

25

26

2.7

28

28

2.10

21

212

2.13

214

all words and expressions to any one gender shall be capable of being construad as &
refersnce to other gencder;

tha words signifying the singular shall Include the plural and vice versa,

@ reference 10 @ natural person shall be capable of being construed as a reference to a
juristic person and vice verss,

words and phrases defined in this agreement shall bear the meaning assigned to tham
throughout this agreement;

words and phrases used in thie agreament, which are defined or used in any statute,
which applies to the subject matter, professlional person, goods, or services provided for in
this agresment ehall be consirued in accordance with the applicable statute or negulations;

heeding of clauses are for convenience only and shall not aid in the interpretation or
modification of clauses within he agreement;

any reference to an enactment is i that enactment as at the date of signature hereof and
as amended or re=anacted from time to ime;

if eny provision in a definition Is a substantive provision conferring rights or imposing
obligations on any party, notwithatending that it Is only providad (n the definition clauss,
sffect shall ba given i it as If It were a subatantive provision in the body of the agreement;

when any number of days ls prescribed In this agreement, same shall be reckoned
exclusively of the first and inclusively of the last day unless the last day falls on a
Saturday, Sundey or public holiday, in which case the lest day shall be the next
succeeding day which is not a Saturday, Sunday or public holldey;

where figuras are referred to in numerais and in words, if there is any conflict between the
two (2), the worde shall prevall;

axpressions defined in this agreement shall bear the same meanings in schedules or
annexures to this agreement which do not themselves contain their own definitons;

referonce to day(e), month(s) or year(s) shall ba construed as calendar day(s), month(s)
or year(s);

the use of any expression in this agreement covering a process availabie under South
Afican law such as & winding-up {without limitation sisdem geners) shall, if any of the
Parties (o this agrumentiawbjouthﬂnhwafmyuharjuﬁsdicﬁon, be construed as
including any equivalent or enslogous proceedings under the law of such defined
Jurisdiction;

in the event of a conffict betwaan the terms of this agreament and the annexures attached
herets, the provisions of this agreamant will apply,

Sharcholders Compact 2020-21 babwean Blinlstor & NLC
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215  where any term is defined within the context of any particular clause In this agreement, the
term so definad, unleas it is clear from the clause in question that the term so defined has
limited application to tha relsvant clause, shall bear the meaning ascribed to it for all

rposas In terma of this agreamant, notwithstanding #hat that term has not been defined

pu
in this interpretation clause; and

216  the rule of construction that an agresment will be interpreted ageinst the party responsible
for the drafting therecf, shall not apply.

PREAMBLE

The Sharehokder Compact i# a corporaie govemance managament agreement designed to
snhanca tha govemnance of NLC through an effective relationship between the NLC and the diic.
The Sharshalder's Compact defines the mandate of NLC with regard to the relstionship with the
Executive Authorlty as provided and supporied by the APP and further defines the roles,
responsibiities and undertaking by the dtie and NLC. It is foundad on the public goal of prometing
integrity and good govemance in the conduct of the work and decision-making of the NLC whilst
subjecting the NL.C to proper poilcy oversight and policy direction by the Shareholder.

itis racorded that-

3.1 The NLC Is established in terms of the Act, undar the executive authority of the
Minister, in an effort to enable the dtic fo achieve Its objective and ulimately mest its
mandats. The NLC's mandate Is to ansurs that the National Lottery and sports pools
gre conducted with all due propriety and strictly in accordance with the Conafitution,
the Act, all ather applicabls iaw and the licence for the Natlonal Lotiery, together
with any agreement pertalning to that licence; and that the interests of every
participant in the National Lottery are adequately protected.

32 Tha Parties agrae to anter into this agresmant which shall-

321 define and regulate the mandate from the dtic to NLG;
322 document and clesrly siale the parameters of the relstionahip between the
dtie and NLC; and

323 outiine the roles and responsibifiies of the Parties to this agresmant,

a3 the diic and NLC subscribe to good corporale govemance in order to improve
trancparency, accountabllity and sound management.

34 This agreaement s based on the underlying principles that require sufficlent autonomy of
theNmmmmemedhlmofﬂmhahnudagahmmambﬂmwmm
freedom within the agreed mandate as outiined in the relevant legislation and the
framework of effective accountebilty.
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a the diic and NL.C subscribe to the principlas sat out above end in endeavouring to further
enhance effactive performance under iis mandate and fo maintain good oorporale
govemance within the NLC, the Parties haraby agrae on tha farms and conditions set out
below.

NATURE OF THE AGREEMENT

4.4 This agreement has bsan designed io enhance the governance of NLG through an
effective relationship between NLC and the dtie. It intends & define the mandate from
the dtic to NLC in respact of corporate govarnance jasues as outlined In tha PFMA,
Treasury Reguiations, the Act, King IV Report as well as the roles and responsibliiies of
both Partias In respect thereof. Each Party also requires certzin undertakinge from the
other party, which are also sat out herein. The broad mandate and objectives of NLC
are also supported by the Strategic Plan that provides mare detail.

4.2 This agraemsnt is therefors not Intended to:-

421 interfere In any way with general principles of law, and the normal
rslationship batween ths dtic and the NLC musi at all imes be preserved;

422 create rights and expactations that third Parties could raly upon, It is hereby
apaciically recorded that this egreemerd does not create, confer and/or
efford any third party rights or axpectations in terms hereof. The agreement
is dasignad solely to regulate the reletionghip betwesn the dtie and the

NLC; and
423 regulate or replace the contract entered Into between the dilc and the Non-
Exetutive Chairperson of the NLC,
COMMENCEMENT AND DURATION

5.1 Notwithstending the date of signature this agrosment shell commenice on 01 April 2020 and
terminate on 31 March 2021.

ROLES AND RESPONSIBILITIES
6.1 The roles and responsibilities of the dtic are to:

1.1 moniter adherence by NLC to the PFMA, Treasury Reguletions, King IV
raport and the Act,

6.1.2 monkor compliance of the APP with applicable requirements as determined

by the DPME and snsure that same is submitted within the dates specified by
the DPME,;

Sharehoider's Compact 2020-21 hatwoen Mintter & NLC %__. 6
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8.1.3

8.14
6.1.5

618
8.1.7

6.18
Bl1 Ia

6.1.10

6.1.11

8.1.12

review qusrierly reporta from and provide feedback to the NLC; wherein
matters not included In the Minister's letter can be communicated directly to
the entlty In Ene with Cleuse 156.1.1 hereuncler.

raview the shareholdar's compact annually;
recognise the Importance of speady decision-making and shall use its best

endeavours to prevent undue delays in critical declsion making by atiending
to comaspondence from the NLC within 14 working days;

recommend to the Minister the approval of the budget and APP of the: NLC;

annually review the Board's performance sgsinst an agreed sef of key
parformance indicators;

facilitate annual Board's remunaration and cost of living adjusiments;

recormmend NLC's annual raport to be tabled in Parfiament by the Minister,
and

intervene, in line with legislative prescripts and corporete governance
principles adopted in this agresmeit and

snsure that the Minlater's intentions which may have an adverss impact on
the audit cutcomes of the NLC are made known io the Accounting Autherity
in writing before 30 Juna 2020.

Engage with the NLC through the Consumer and Corporate Regulation on
matters related to their mandate and other policy related matters.

6.2 The roles and responsiblifies of the Accounting Authority (AA) are to:-

821

622

623

624

625

828

ensure that NLC endeavors to carry ot its objectives and functions as
outlined in the PFMA, Treasury Regulations, King [V Report and the Act;

recognise the imporiance of speedy declslon-making and shall use lts best
endeavors to prevent undua delays In critical declslon making;

develop an APP (2021/22-2023/24) financial years) linked to the Medium
Term Expenditure Framework (MTEF), National Development Plan (NDP),
Reimagined Industrial Policy and the Nine Point Pian for raview and
approval by tha Executive Authority;

ensure that all paymenta due to creditors are seitied within thirty (30) days
from recelpt of involce or, In the case of civil claims, from the dete of
settemont or cowt Judgment, unless determined otherwise in 8 contract,
othar agreement or by any legisiative reguirement.;

ensure that the NLC participates in and promotes the Black {ndustrial
Policy, other government pricrities and policles tc ensure the effective
Implemantation thereof within the NLC;

amange quarterly consultation meelings between NLC and the dtic to
identify provisions of the legislation that pose challenpes of interpretation,
hindarsmlrzdplamntatlon processes for proper clarification and to discuss a
way fo H
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827 implement the Pollcy on Ssrvice Standards Requirements for the
Regulatory Public Entities of the diic.

8.28 monitor the implementation of all policy objectives and provide feedback o
tha relevant staksholders,

€.2.8 snaure that third-party Information requested by the Exacutive Authority is
fumished In line with relevant legisiative requirements (Protection of
Personal Information Act, No 4 of 2013, Premotion of Ascess to Information
Act, No 2 of 2000, The Act and its reguiations.} Tha requestor of third parly
information shall complete relavant disclosure forms prior to the release of

requested information.

T ANNUAL PERFORMANCE PLAN (APP)

71

NLC shall devalop an APP for the 2021/22-2023/24 finsncial years linkad to the Madium
Term Expenditure Framework (MTEF) period and aligned to the Government's Nine-Point
Plan, National Development Plan (NDP) and Reimagined Industrial Policy or any other
government priority, ae per the tamplate [seued by the dtic and submit to the Executive
Authority for review and approval, First draft due by 31 Cclober 2020 and final draft by 31
Janpary 2021 or any other time determined by the Executive Authority.

8. KEY PRIORITY PERFORMANCE AREAS FOR THE 2020/21 FINANCIAL YEAR

8.1

In the execution of its oversight mandate, the dilc In terms of PFMA has identified tha
following six key pricrity areas:-

8.1.1 education and awareness by developing Informational measures fo educsate the
public about lotterles and provisions of the Loteries Act, and by explalning the
process, requirements and qualifications for grants In terms of the Lotteries Act,

8.1.2 monitoring and snforcement against lliegs! loftarles operations:

8.1.3 proactive funding based on Informed reesarch for worthy good causes that may be
funded without lodging an application prescribed in tarms of the Lotteries Act;

8.1.4 menitoring of the Lotteries Operator to ensure that it complies with govemnment
prioriies e.g. Broad-Besed Black Economic Empowerment Act, No 53 of 2003
{(BBBEE), Local Procurement and Skills Transfer; and

8.1.6 enter into a Memorandum of Understanding with other regulaiory agencies and
provincial counterparts In clamping down on illegal lotterles and gambling.

9. NLC BUDGET

8.1

0.2

The NLC shall;-

8.1.1 by 30 September 2020, provide the dtic with a budget of estimated
ravenue and expenditure for the financlal year 2021/2022 for appraval;

8.1.2 ensure that the expenditura of NLC is in accordance with the approved
budget; and

Budget Process
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1.

12.

821 ensure that budget Inpute are submitted on or before the deadline
communicated by the Depariment {Line Division} through Line Divislon for
consolidation and;

822 request for rollovers must be submitted no later than 31 May of each
financial year and the financlal statemsnts for a particular financlal year may
be changed within thirty (30) days after the audit. The request must include a
disbursement schedule Indicating In which months the expenditure is
expected {0 be incurmed.

MONTHLY AND QUARTERLY REPORTS

10.1

10.2

10.3

104

The NLC shall, within thirly (30) days of the end of each manth, submit to the dtic a
monthly iIncome and expsndilure statsment with projectione for the remaining months,
explanations for material variances as well as any possible remedies to be applied to
ensure that the income and expendituna is within the approved budget

The NLC shall within thirty (30) days of the end of each quarter aubmit io the dtic the
quarterly performance report inciuding an execuiive summary in the prescribad
tomplate signed by the Commissloner, Non-Exesutive Chairperson of the Board of the
NLC and Chairparson of the Audit Commitias.

The NLC shall within thity (30) days efter the audit committes have met, afier each
guarter submit to the die the copy of the audit committee report.

The NLC shall within thirty (30) days after ths end of aach quarter, submit to ths dtle
the quarterly progreas report relating to the achievement of a cisan audit by reporting
against matters raised by the Auditor-Gensral South Africa (AGSA) and Internal Audit,
signed by the Non-Executive Chairperson.

10.5 The NLC must report on key priority areas querterly and annually In terme of this
agresment.

ANNUAL REPORT

111 The NLC shall submit to the dtlc, AGSA end Nationa! Tressury the Performance
Information by 31 May 2020 of the 2018/20 financial yeear.

11.2  The NLC shall by 31 August 2020 submit t the dtic an annual report on the activities
of the Naticnal Lotteries Commission for the 2018/2020 financlal year.

FINANCIAL STATEMENTS

121 The NLC shall by 31 May 2020 submit to the dtic, AGSA and Neational Tressury the
draft financlal statements for the 2019/2020 financial year,

122  The NLC shall on 31 July 2020 submit to the diic a copy of the sudited annual

12.3

financial statements including the audit commitiee report.

Tha NLC shall on 31 August 2020 submit to the dtic the management letters
received from the AGSA and/or the Independant Auditors,

e 9
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13.

14.

OTHER REPORTS

t3.1 The NLG shall by 28 February 2021, submit 1o the dtic & schedule of the outcome of any
disciplinary hearings and/ or criminal cherges, the names and ranks of employses
involved, the sanctions and any further actione taken againet theza employees.

13.2 the ditic may request a report on a specific topic or extraordinary reporta from time fo
fime provided that reasonable notice has been given to NLC. The topics coverad by
these extraordinary reporis can /nfer alia refer to but are not imiied to Supply Chain
Managemant and/or madia statements relsased or sny such toplc that Impacts on the
mandate of the NLC.

13.3  NLC shall, by 31 May 2020, submit to National Treasury a list of all its banking
acsounts.

13.4  NLC shall, by 30 April 2020, aubmit to the dtic, an Annual Audit Plan which shall st
::;t contain the development and Implementation of Indicators that will achieve & clean
it.

UNDERTAKINGS

14,1 the dilc underiaies for the duration of this agreement, not to-

14.1.1 infroduce new or additional requirements during the validity of this agreement other
than through a procesas of consultation with the NLC. Savan (7) days' notice shall ba
previded before the Introduction of any new requirements; and

14.1.2 impede or in any way unroasonably restrict the discretion of the NLC regarding
m faling within their respactive authority, as provided for in this agreement and
e

14.2 The NLC undartakes for the durstion of this agreement to:
14.2.1 maintain effective govemance and the highest standerds of ethics and will continus to
subacribe fo the broad principies set outin the PFVA, the Act, and King IV Report;

14.2.2 subscribe to the princplas of good govemnance, and feassess lts systems of
governance on an ongoing bagls;

14.2.3 ensure that It mainiains appropriate participative structures with representatives of its
staff to ensure that its staff hee an opportunity %o meaningfully contribute to decision-
making with respect to its adminisirative and managerial functions. The process shal
include, but not [imited to, machanigrms for consultation and Information sharing;

14.2.4 ensure that it has a code of ethice and a code of conduct In plece; and

1425 ensure thet in determining the composlition end functions of the sub-commiitess,
NLC will follow the guidelines of the King IV Report on Corporate Qovernance as
well as the prescripts of the PFMA and the Act.

14.3 NLC undsrtakes for ths duration of this agreamant not to:-
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14.3.1 enter into any transactions other than: -

14.3.1.1 in the ordinary, regular and normal course of activities; or

14.3.1.2speclfic projects in compliance with the Supply Chain Management
Policy of the NLC and Proourement delegations;

1432 purchase or dispose of any asset other than Iin the ordinary, regular and nomal

course of activity or as approved in accordance with the provisions of the PFMA
and/or any other applicable legislation;

14.3.3 be liable, whether contingsntly or otharwise and not t stand In as surety, co-

principal dabtor, guaranior, for the Rabilities of any ihird party other than In tha
ordinary, regular and nommal course of activity, or

14.3.4 make decisions falling outside the scope of the mandate end authority granted in

terma of this agreement and tha Act without the approval of the dtic; and

14.3.5 confravene the provisions out-ined in the PFMA, National Treasury Regulations,

NLC's mandata and the Strategic Plan which sarve as the relevant guldelines of
what is regarded as normal businsas,

15. CO-ORDINATION AND CO-OPERATION BETWEEN THE PARTES

15.1

15.2

16.3

Each Paty hereby agresa io appoint such duly suthorised reprasentative o be
respansible for lisising end faciiitating any communication and/or exchange of information
bsiween ths Pariies In order to fulfil their respective cbiligations in terms of the proviaions
of this shareholder compact The Parlies agree that the inlial representatives as
aforesaid sre as follows:

15.1.1 the dtic - the Group Chief Operating Officer at the ditic, not excluding the
D3 and DDG of CCRD; s the main contact persans depending on the
mandate lssues For consideration, Each one fo ba copled in the
communication to snsure a coordinated approach and

16.1.2 NLC - the Commissioner of the NLC, responsible for tha day-te-day running
of the NLC.

It Is agreed that the Parties shall timecusly exacuts their respective obligstions in tarms of
the provisions of this agreement.

The Pariies further agree that they have entered into this agreement based on mutual co-
oparation and good falth,

16. DISPUTES

18.1

16.2

Should any difference or dispute at any time arise between the Parties, the duly
authorised Senior Officials of the dtic and the NLC shall meet within fourtesn {14) days,
er such pariod as the Partios may agree, from the date on which the dispute arose to
resolve the dispute amicably,

If tha dispute ie not resclved at euch a meeting, or extended meeting as the Parties may
agree to In writing, then the disputa shall ba escalated to the Director-Genaral of the diie
and the Non-Exacutive Chairperson of NLC for resolution.
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17.

16.3

1.4

16.5 The Partiea are bound by tha provisione of the Protocol Guideline 1o resoive disputes

In the event that the Parties under sub-clause 16.2 above are unable to resoive the
dispute, such dispute shall than be refemed to an Independant represe
by the Minister for resolution. The decision of the Minisier shall be the full and final

settisment of the dispute and shall be binding on all Parties.

The provisions of thia clause are severable from tha rest of the egreement and shall

remain In affect even If this agreement is terminated for any reason,

betwesen the dtic and its agencies and the disputes amongst the agencies,

DOMICILIUM CITANDI ET EXECUTANDI

171

17.2  Any notice or communication requited or permitisd to be given In terms of this agreement
shall be valid and stfoctive only If in writing but it shall bs competent to give notice by

Tha Parties choose as thelr domicia citandi st executendi for ell purposes under this
of court process, notices or other documents or

agresment, whether in respect
communications of whatsoever neture {(including the exercise of any option), the foliowing

addresses;
17.1.1 the dtic-
Physical:

Telephone:
Faue

Cell!
Emall:

NLC-
Physicak

17.1.2

Telephone:
Fax
Emall:

alaotronic comemunication,

T

Block A
Utangamir Bullding
77 Meintfles Street

Sunnyside
Pratoria

Privats Bag X84
Pretoria
0001

{012) 34 3076
(012) 384 4078
082 828 7985

Block B

Hatfield Gardens

Cnr Hilds & Arcadia Streets
Hatfield

oot

P O Bax 1558
Brooklyn 8quare 0075

{012) 432~1522
(C1Z) 432-1402
profnavhu@nicaa.org.za

Bhareholder's Compact 2620-21 batwaen Minister & NLC
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18.

17.3

174

17.5

18.1

182

18.3

184

Any Party may by notice ® any other Parly change the physical address chosen as Iis
domichlum cltandi st executand! via-a-vis that Party to ancther physical address or its postal
address or Its elecironic communication, provided that the change shall become effective
vis-8-vis that addrassee on the fitth (5) business day from the recelpt of the notice by the
pddresses,

Any notice to a Party -

17.4.1 sent by propaid registered post (by aimal if approprhte)maoomcﬂy
addressed snvelope io It at an address chesen sa lis domiclium ctand!
mmmmmudﬂwmm«mmmumm
on the 5 (ifth) business day after posting (unieas the contrary is proved);

17.4.2 delvered by hand to a responsible person. during ordinary businese hours at
the physical address chosen as Rts domiclium citandl et executena? shall be
deemed to have been racelved on the day of dellvery; or

1743 sant by slectronic communication to the address stipuiated In clauss 10.1, shedl
be dsamad to have been recaived on the date of dispatch (unless the comntmary

is proved).

Notwithstanding anything to the contrary herein contsined a wiittenn nolics
communicetion actuafly recelved by a Party shall be an adequate wiitten notice
communication to R notwithatanding that it wae not sent to or defivered at its chesen
domicium clitandi ot exeoutand,

28

"GENERAL PROVISIONS

Confidentiality

The Parties agree to maintaln the provisions of this agreement and the detalls of their
negotiations leading up o the conclusion of thls agreement to which it is Parly as
confidential and shall not, save as requirsd by law, discloge any of such detalls or
information to any third party whomsoawver, other than to its professional advisers under
similar confidentiality undertakings. The provisions of this clause shall not apply to any
information, which is in the public domain other than through a breach of the provisions
of this clauss. Confidentlality In this regard shall extend to matiers arlsing from Section
of the Act and matiers related to Regulation 8 of the 2001 Regulations to the Lotteries
Act as amended.

Whole agreamant

This agreement, and any other addendums hereto constitute the whole agresment,
regarding the subject matter hereof, between the Parties and no Parly shall be bound by
any axprags or implled term, representation, warranty, promiee or tha ke not recorded
in this agreemant.

Amendment

No amendment or any consensual cancellation of this agreement or any part hereof
shall be binding on the Partles uniess recorded In writing and signed by both Parties,

Walver
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18.5

186

18.7

18.8

18.0

18.1¢

18.11

18.12

No extenslon of time or walver or relaxation of any of the provisions of this agresment
shall operate as an esioppel against any Parly In respect of its rights under this
agreement, nor shall it opsrate o ¢ to preciude such Party thereafler from exercising
its rights strictly in accordance with this agreement.

Avallability of Rsmedics

No remedy granted by this agreement shal exciude any other remedy avallabis in law.
No Warranty

To the extent permissihie by law no Party shall be bound by any express or implied
term, representation, warranty, promise or the like not recorded hereln, whether it
induced the contract and/or whather it was negilgent or not.

Cassion and Deolegation

No Party shall ceds any of it rights or delegets any of its obligations under this
agreement without the prior written consent of the other Party.

Mon Compiiance

In the event that any of the Parties do not comply with the tarms and conditions of this
agreemant, the other Party shak In writing request that Parly to comply with the terms
&ind provisions hereof within fourteen (14) days of the date of recelpt of the letter, or in
the event that that Party fails to comply as requested, the other Party shall declare a
dispute in terms of clause 18 of this agreement.

Legal System 1o be applled
This agreement ie entared into in the Republic of South Africa and Interpretation, validity
and compliance therewith is govemed In all aspacts by the law of the Republic of South

Africa and the Parties therefore submit 1o the Jurisdiction of the North Gauteng High
Court of the Republic of South Africa.

Antl-corruption and good faith

In implementing this agreement and In all dealings with each other, the Parties
undertake to observe utmoat good faith and o give effect to the intent and purposa of
this agresment.

Confllct of Interest

Unlesa agreed in writing between the Parties, both Parties officials shefl not have
Intereste or receive remuneration outside of the provislons outined In this agreament or
thelr respactive policies on confiict of interest.

Attestation

The Parfies hereby ecknowledge having read and signed this, the contents of which are
understood and accepbed by both undersigned Parfies.

Shareholder's Campaot 2020-21 hetween Minister & NLG d——— 14
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18. SIGNING OF THE SHAREHOLDER'S COMPACT BY THE PARTIES

Signed for and on bahalf of the National Lottestes Commission

Pg. %‘é Nevhutanda

Non-Exgcutiva Chalrperson of the Board of NLC

Date: ] Place: ‘Hﬁ‘jﬁlﬂ.b

8igned for and on behalf of the Department of Trade, Industry and Competition:

Mr Ebrakim Patel
Miniater: the dtic

Date: Place:

Witnesaes

1.
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Trade and Industry
27 Novemmber 2018
Chairperson: Ms ) Fubbs {6MNCand Ms P Mantache (ANC)

Meeting Summary
The Commmitiee emetwith the National Lotvery Comnrission for a briefing on its Seconcd Quarterly Report and for a briefing by the Natlonal Regubaror for Compulsory Sproifications.

The Hatlonal Lottery Commissicon informed the C fttee that technology was a problem as the Lottery Commisston was 15 years behind in technodogy used workdwide In the gaming Indusry. Tha Commission
raiged the question of anline gaming as, If ondine gambding was not alfowed, there wauld ba no lottary In South Africs In five to ten years 10 come and, H the National Lottery Cormmlssion had na maney, thers was
nigthing that it could do,

The National Lottary Cpanator was revibalising the letiery in the country. However, the proceeds of the lottery going 1o the state were not growing, although the operator's business was daing very well, In lerms
of getting money fay the Stace (o distritade to beneliciaries, the graph was atag The Mational Lotrery G dsshan had Undertaken a study tour to Eurdpe to gain an understanding of the lattery industry in
othar countries.

Cut of 14 targers sat by the Cammission for the Second Quarter, 13 had been achieved, ghving 2 93% achievernent rate. Tha targat of provincisl impact susluation studies had not been achieved because & servica
previdar agreement had not been signed untll 3 October 2018, 3% sica visits had been conducted to by the end of the Quartsr, Revende frorn share of tickst sales as at the Second Guarter was R728 million
aganst a budget of R731 millon. There was an improvetnent In revenue during the manth. of jully with the share of ticket saks rasching RS million In dhe first week of August 2018,

The Compnission was imehied in two Btigation matters. Thie fiest was with Latto Star, a mattar initiated by the Commissian to enforce provisions of the Amended I.umﬂnsm The second was with Bongan)
Commimity Development Centra that had submitted only one st of financial statements instsad of the required two ssts. The motian o sat ashde the admini of tha C waukd be going
ta brial.

Tha Commites was informed that the proactive funding programme snablad the Cor o ldentify tommunitees in need of schools, ECD centres and 50 on around the country, The Commission referred to
& recent media report that alleged that R1.2-milkon had been awarded for building a arache for Siyazama Dayeare in East London the previous year, bt the centre had not received a singhe cent. Concerns wera
raised gver agants” who acted as “midd " arvd duped pecting Lottery funding applicants. The Commissien explained that there were iwe organisations with the same name that had applled for
funding and the fures had gona to the other Shyazama.

Anathar media story was about th [enzhe project. The Commission was facng oulling questions afier dispensing funding 10 3 rehabilitation facility that was not & not-for-profit ozgankstion, Cenzhe Frimary
Care, a centre intended to heip peopl with HiY, had applied for funding butyears bater funds wers alipcated to the same organisation but the funds went to 3 dryg rebabilitation cenire called Denzhe that was
using the non-profit ergantsation number of the HIV organisation. The issua was complicated by & conflic of Interest as 3 family member of the Commissdan hed been the sole director of the drug rehabiitation
faclity. The Commixsion had a pelicy for dealing with such candlicis of Interest.

Mambars asked abourt the conflict of interest and how the Commission could pay the wrong cenire. Wi, when the media hed rmede sn application fer information under the Promation of Access to Information
Act, had thatinformation har baen denled? Was it a cover-up? What happened te the additiznal millions pald oot by Eurapean [ackpots thet could not sccruse to South African ditizens? How had it happened
undar the nases of the Commission that such a scheme operated under the neses of the Commisslon? Was the proactive funding actually a slush fund?

Mernbers askad bt the small, mudium and large sporting fund modal. Why were no national sports funded? Was the € monitering thozs who had recaived funding to ehsure that those
organisations met the transfanmation requirements? Had the SPCA's application for funding baan resolved?

Tha N | Regulator for Compa Spm:iﬁcatlms briefed the Committes on Letters of Authority snd the ICT Modemisation Project. Senior siafl hiad been appointed to assistboth in the programme and to
ensurg the th ag ofrha

The Cothimizsion was taking & risk-bassd approach to cartificarion which had sowed the entity to divide applications into high, medium and kv rizks with the application tumnaround thmes bying 75, #0 and 120

dey= respectively, The presentation focusaed on the Eledro-technkal Appravals because of the high number of applications an hand and Uhe backdog In that domain. The Commission would be accepling
rertification by the International Ekectrical Commission System of Conformicy Assessment Schemes for Electro-technical Equipmant and Eompomnts ardd the approximately 1 500 applicatione ware annum with
siach certificabion would, in future, be dassified as bw risk. Other intarventhans inchuded the appsintimant of ab Candidate | whe were 2chediled to complete thair training by tha end of March 2019,
beinging the seaff complern ent within Blecre-te chnical approvals ta 13 The sew carcelation policy geve applicants 30 dwys © rectify both eachnlcal and adminlatrarbe findings,

The ICT modarnisation programma wias nanning hehind and the Commission had canssquantly maved away from the blg bang approach and was dividing the project Into managsable projects that would shovr
immediate improvement in systame, Natlonal Treasury had approved R 52 milllon for the project.

Mambars asked if there wias there 2 potential for & dispite betiwesn the CFO and staff rezarding the ICT modernlsation project. Wers there 3 095 applications or was there a barklog of 3 045 applications? When
would the historical backiag came down to zaro and when weuld NRCS operate in real dme? Was the CEO happy with the pace of the IT modermisation project?

The e-toll system had been imported inko the tountrywithout any cherks against standards. Cne of the Membars wanted to know how such a thing had happened. How was It that gven the government, e,
SANRAIL. was nat complying with regulations? How was the Commission golng ro deall with thiat? Was there currenthy a scandard for e-toll systemns and had the systams on the gantries been tested against those
sandards?

The Natlonal Lartery Commission woulkd be returming to the Comenittes n Feliruary oo diseuss insues refating to funding, conflict of incerasts, theft of data and media reports.

Meeting report

Opaning ramarks
The Chalrperion wakcomed everyons and recognised the various oificials prasent.

Tha Chalrperson explained that shewould have to keave before the sacand presentation as she had baen summaned to 2 mesting with Mr Frolick, tha Chairparsan of the Chatrpersons’ Forum, She woukd hand
ower the Chair at that point so dhat the mesting cauld continug,

Tive adoption of tha sganda was. propored by M F WMantashe {ANC) and seconded by Mr D Macphrsen (Dak

Hational Lottary Commirsion INLC) Second Quarter Parforinatwe Report 201848

Prof Alired Nevhutanda, Chalipersan, NLE, stated that the $econd Cuarter Perfortance Report had baen sent to the Committes, Bafare geiting to the report, ha wishad to raiss a couphs of Esues. He noted that
techinologly wis & probler for the NLC o5 it was 15 years behind in relation to the techanlogy used workdwide in the gaming Indusiry. Tha NLC needad to know if onling gaming was allowsd or not. If anline
garmbling was not allowed, he warmed that there wowld ba na tottery in South Africa in five to tenyaars to come.

Thie Nationa Lattery Op was Inwvig 1g the fottery In the country but the proceeds of the Ioeny were not growihg Chey ware going down. The pperatinn was very good for business-making for the
Oparator, but in terms of getting money for the state to distributs la baneficiares, the graph was Tha NLC had undertakan a study tour ta Europe 1o understand the Iodeny industry and had gained a ot
of infarmation. The report of the study tour had bawn presanted to Members and he hoped that Membars wauld find the time to read the report. If the recommendiations eontained in the repart wers
implernerad, it cauld assist i@ bt of the probllems that the z was trylng te addregs, The bottety woukd be able to assist 8 ot of programmeas, Lottery South Africa was number 45 in terms of iatteres In
the world. He presented some of the amounts accruing to !ht Hatianal Lottery Distributiom Trust Fund {NLDTF) for disb and the made by the Lottery Operator since tha start of the conract
wihth the cureant operaten

-2015/16 HLOTF R325 rallion; Qperstor Rz.6 billion.

=201E17 NLDTF R1.3 bilken; Operator RS.9. billlon.

2017A18 NLOTF K12 blllon; Operatar REQ billion.

=2018 HLDTF k1.4 bilkan; Operator k6.4 biflion,

The business was grawing but the funds golng Fo the state wers stagnant.
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The Chairparson informed Frof Nayh da that the & ittee was sxpecting the Ind Guarterly Raport. The Management Commitee of the Portfolio Committes had decidad that, dus to 2 number of mestings
baing overtaken by a Fresh pasdiamentary programme, the NLC was ta come back to the Committee [n Februsry 2015 to disouss those Bsues.

Prof Nevhutands stated that he wanked to inform the Committee that If the NLC had na money, there was nothing that It cousd do. He asked his collague [o presant the report.

s Thatiang Mampane, Commissionar, NLEC, bagan with tha highlights for the quarter. The strategic funding prioritdes far 2019/2020 had been compiled in consultation with the mambers of the Distributing
Agercias {DAT) after taking Into consideration the provinds! dynemits, the findings of the impact evakuation study snd relevant research. The finalpriority areas would ba tabled to the Baard for approval. In ine
with the Board's diractive to promote awarzness and understanding of the NLC's regulatary mandate, » communication campaign had been inttiated acoss al medla, On 20 August 2018, 30 NLG ermployees
belonging to Nationa! Health Education & Allied Warkers Unfon {Nehawu) and Natlonal Undor of Publls Senvice and Alllad VYrorkers (Hupsaw) smbarked on strke actlon demanding a salary Inorease of §,.5% after
internal negotations had deadlocked and the CCMA had issued @ non-resolutlon certificats, The sirlke action lasted for two days, ending with a [ower than demanded salery incresse.

Out of 14 sargets for tha uarter, 13 were achleved, giving b 3% echievement rate_ The target of provincial impact avaluation studiss not achieved had beee achieved becsuse a senvce provider agreement had
nat baen sighed until 3 Dchaber 2008, just mbssing the quarter daadline,

The NLE was invclved In two litigatlon matters, The first was with Lotto Star, & matter initiated by the Commizsion enfording proviskens of the Amended Lotterles Act. The second was with Bengani Community
Davelopment Centre. The applicstion was deckned as the organisation submitted only one set of Ananciat siatements instead of tha required two sats, The Mmotion to set aside the administrative deciston of the
HLE would be going to trial.

Mr Phillemon Letwaba, COO, NLC, tald the Committae that a total of 739 site visks had been conducted during the quarter under review. Provinelal regquests had incressed during the period 35 the provinces
were implementing the revisad Site Visit Policy en infrastructura projects, as well as the Grants Financial Managemant Policy, Revenue from thes NLC share of ticker salas as a¢ Quarter 2 was K738 million agsinst a
budget of R721 million. There was an improvement in revenue during the moath of July with the share of ticket seles reaching RSS milen in the first week of Auguzt due to the Powerball matrl change and the
rol-ouver of the Pewerball jackpat, which was subsequently won in the first week of August,

The enline platform was activated durmng the raparting perlod kbt was undergeing a post implementation quality assurante process. The online platform would faclitate flexibility and enhance afidenzies
between NLC and its external stakeholders. Tha Geographic Information System would be utilissd b assist with @rant applications by Identifying pozsible dupBcation of funded infrastructure, and as an ongoing
strategle teod to monitor and evaluate funded projects.

Mr Tsiersi Masebws, Executive Manager: Legal MLE, explained that the proactive funding programma snablad the MLE te ilendity communities in need of schools, ECD centres and so on around the country. The
Commissich went ta a commanity and rolled-out infrastiucture and oreated jobs, etc, It had to deal with the conflicts in the communities, especally betwsen councils, iraditonal leadars and the community, The
mode of operation was \ery impertant,

Mr Masehwa then referred to @ recant raport in the Daily Dispatch hewspaper that had found that s National Lattery Commisslon financial record showed that R1.2emillion had been swardad for buiding a creche
for Siyazara Daycare in East London the previous year, but the centre nad netrecelvad a single cent. Concerns were raised over "agants” who acted as "middlemen® and duped unsuspecting Lattery funding
applicants. kdr Masalua explained that thers were two etgarisations with the same name that had applizd for funding and the funkis had gone to the ather Slyazama,

He added that there had been another medis stary about the Denzhe project. The media articles tated that the National Lettery Commission was facing troubling yuestions after dispensing funding to @
rehisbill@tion facility that was not a not-fer-profit organisatian, Denzhe Primary Care was intended to help people with Hi¥ but Takalani Tahikalange's non-profit crgandsation in sural Limpepn had faled to mke
off whan she could nok raise funding, i Octeber 2016, Tshikslangs recetyed an SWS alert frorm her bank Infarming har that R7.5 million had been depositad into Danzhe's bank account by the NLC, but she dld
not get the money because it had gore to fund & drug rehabiitatlon cantre called Denzhs that was using har NFQ number,

Mr Masebwa said that the NLE had heen warking since June ta resolve the Issus width was complicated by a conflict of Interest ac a family member of the MLE was invalved NLC had angaged the Investigators
and axpanded investigations. He staved thet the MLC hed a policy for dealing with such condliets of interest

Mz Mampan< introduced the Provincal Manager for the Westemn Cape, Ms Marcells Musson,
The Chalrpersen Indicated ta Members that they could engage the HLC on the serond guarter report as wall as the information providad on the madia repars,

Discussion

Mr G Cachalis {DA) addressed the szua of the proactive funding whish aliowed the Minister and NLE to identify worthy projects thar they wauld suppor. Sorme worthy projaces had besn identiflag but alsa same
viarthy projects that had been kientified and 1t was the lagtar that interested Members of the Committes. He stated that Finz4 had publiched an amicke on the Denthe situation and a detalled analyses of NLC. It
was the first in a series of exposures to Tollow and had thawed a <lear conflict when Mr Letwaba of the NLC had handed over monies to an arganisation of which his brother was the sols director. That was a dear
canfikct of Interest. In addition, when the media had made an application forinformation undar the Promotion of Azcess to Information Act, that inforration had been denied. It sounded to hirn like a ceiver-up.

M P Mantashe (ANC) apprecisted the prasentstion and the work done. Howaver, she wanted the additional explanation about the madia raports in wrlting so that Committee coukd follow up on them and assess
Progress on the report,

The Chakparson requested the NLC to provide the informathon o witing.

Mr B Radebe (ANC)waleonned the report and sppreclabed the willlngness of the MLE ta discuss problems.

He disagreed that t was a conlict of interest becauss Scuth Afrlcans no langer lvied in tha spartheid era sad under the Internal Srcurity Act of 1982 whare the families of activists were found guilty by
associstion Itdid nat mean that i one worked for the NLC that one's reflatives could not apply for funding. They were aduhs and so were their fomilies. I it was a worthy cause and complied with all Prescrips,
enyont could apply for funding,

tr Radeba was afso concamned about Lowo Star. The oparation of that autfit warried him. ftwas very Slear that the oubfit enteyed South Africans in the Europaan and other batteries, Moriey was tiken out of SA
and wen! to European countries. The maximum thet could be paid to  SA cltizen wha won 2 lottery in Europa was R100 million, One lottery pakd aut RBOO milion. What happenad 1o the additional millions
beeause Jackpots in thosa lottaries were worth hundreds of millians of Rand? How did it come to happen under the noses af MLC? Lacal lotterieshid to be protectad,

Mt Radebe added that be suppontad the proactive funding projects as ke had seen the many worthy projects completed in the Free State, The MUC had put up wondsrful Infrastructure that veas out of the word
in warious areas and [n various schooks. The 2005 Amendnent to the Nadanal Lottery Act had enabled the NLC to undertake proactive funding because thase people did not kmow how (o Al our application
forms, was wonderful and he supported proactive funding fully.

Mr Macpherson agraed that the first thing to do was to aceept that there was a prablern, He agreed that there wera some good projaris bit, equally, there wers some very bad projects. Thare were problems
with the proactive fund, which was being used as a “shush fund” to arvich very few peaple. Everyone knew that thers wera shady characters that existed in the rurkinass of proactive funding.

Mr Macpherson stated that the Southern African Youth Mevenent had beon given milllions in lottary funding but they had nothing to show for the money received. The NLE said pro-active tunding was
carefully manitared. If so, the NLC was failing in 4 system thix they themselves had s¢r up. ILwas nat a coincidence that br Letwabas brather was the sole directar of tha company in the Denghs saga, Me
Letyaba denled, and continued to deny, that he knew he knew that his brother wes the direcror. [t was In e public domain, How could ha net have Knewrn? The scheme also invobved Mr Lesisy Ramulifhe, 3
shady characrer who had previously got NLC fanding and whio trled te facilitate the Airbus coniratt. The proactive funding model was wat (bad],

Tha Denzhe Rehobilitation Cenire had very little to show far R120 million. There had been no manitoring. and no impl ior raports. It appeared that the only beneficiarywas Mr Ramulitho who had spent
money on Gezon Brshket food In Limpepo.

Mr Macpherson stated that he woeuld not g3t fish In a place su far from the sea but Mr Ramulifhe had had no preblem in spending plenty of money on fish. He warnad the Committes that the racant madia reparn
was the first in a seres of investigations being released so there was more to come. The NLC had led ko hide bahind secrecy laws. Ithad dodged, ducked and divad, Thatwas nat how to conduce 50 orzanisation
that was In contrel of pubbic money.

Mr Macpherson suggested 1o the Chalrparson of the Partislia Committes that there wers sericus questions abost the groactive funding 3s there seemed to be svidence of maore and more carruption, Thers ware
SOTIE SAOUS Juestions That existed within the proactive funding model. The only way to ded with that was ta instituts a forersic audit into all transactions that had waken place 1hraugh the proacive funding,
madal, The Minister of the Cor ded to conduct a farensic audit into where the funding wes goling,

Mr | Esterhulzen {IFF) referred ta the consideration of the allocation of funds for the next financial year. He asked sbout the small, mechim and large sporting fund madsi. Why wers no national sports funded?
Was the NILL monnaring those who had recetved funding to ensure ihat those organisations met the transformation raquiremernts? Was the sanction of 50% of the funding for grants above RS million being pard
back it organications had not transformed? Hew did moniter|rg take place? Should the Committae be monitaring? How did the NLC prevent double funding? Everyane had ssen how bad the national rughy ard
stcder teama had baen that weskend, Why were thay not being funded?

Adv A Alberts (FH) askad about resoue shelters for animats and the problems thal the SPCAhad had with funding. Hed that matter besn cheared up? It was veryimporiant as it led 1o sickness and social protlems
a5 well a5 andmal welfars issues.

Mr [} Mahbobo (ANC) thought that tha Cammittee was dealing with the Quartarly Repart and It was probleratic that Members ware not losking st the Quartery Repart but were focused an other issues that ware

Importanit, but nat the focus of the mesting. He assured the NLC that the performmance looked good. He also notad the improved aceass to some rural prowinces, He was glad that the Western Cape Provincisl
Manager was there az provindal offies needed w populirise tha work done by the national office. Those offices should also promate the demand for the lattery,
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Wr Mahlobo understaod that currently the NLC was playing micre of & regularory role, That role was important because there were many staksholders in the industry, buthew could the Committes be sure that
things wera not falling through tha cracks? The Lottery Study Review was one izsue. The regularity capacity should be anhanced, and not anly through warm bodies, Thers was a time when the Commission wes
not around because it was travelling all over the workd. He asked for a copy of the study repost on the visk to European Lottery entities because, although there had been an amendment to the Gambling Act, the
Committes was going to tackle major wswues in the e Amendment,

Proactive funding was a new thing, and for a worthy cause, but whars things wers wrong, they had to be dealt with. If the NLC ineraaced lts work with worthy causes hut was not invobvad in the implamentation,
and something went wrang in the implementation, or there was a dispute between the person who had the funding and the person whe und. h the impl ion, whiat empowering instrument did the:

NLC have to allow R ta intervene In the project? He knaw about the <hallenges in A construckion, The bigger Infrastructure required in a projact, thy more challenges thers would be In funding and quality and so
on,

Mt Mahlobo comimended the Professar for baing upfront and transparent, He sdded that when it ame to conflicts of interest, tha Auditor Genaral would have 1 ask for 3 disdosure of people doing business
with the State in the intarast of good govarnance and accountabliity, People were people, so extra eyes end ears were ahways needed.

He irformed the Chairperson that he was very pleased with the presamation and suggested that, in respect of proactive funding, the Committee should ask the MLC to come back with & full report on the matter,
inchding investigations, so that the Committee could engage with issue. He congratulated the NLE as it had done well in the quaner, akhough he saw that funding was being reduced,

The Chairperson stated that al Members had had tirme th exprass themssheas, Thars were a Lot of lsues sround proactive funding and the NLC had raised the issue (tvslf, bt there was a nesd to come badk, in
wititing, about certaln areas, She asked the NLC to respand sucdnetly but added that she was impressed with the report on the Sacond Quartsr. She appreciated that the NLC had seen the need for charing lssues
with the Committse-

Prof Navtwitanda stated that there was a wish list for dealing with the lottery, The NLC was dealing with peeplz whe received grants and all sorts of shenanigans would happen, and the NLE would have to find
ways ta cope with these shenenigans. He was going to speak to the Winkster as he had lsarne recantly that all the data about all projects since 2007 was in the USA and that tha background was an orgahtsation in
the Wesiarn Cape All the projects were coming from # site in America and ha had raported it s they would be dolng a forenslc imestigation Into the NLC campurter systam and woidd catch tha Zulprits, There
WS TWo (UHBLS I the Western Cape, One had established a website. Thay had paid 2 journalist R300 to write 3 f2le story. A paper in one of the provinces was going to retract a plebure showing thar the ML
had pald k1.2 million t an arganisation but nathing had baen done with the monay. Ibwas a fake picture. The NLE did not dany that thers were unscrupulous people outside but an organisation could hot be
targeted for taking down. The NLC guys had found the website and the backup, and he would give that information to Members a5 [t was st ftive,

Prof Nevhuranda promised 1o give the Committee details of preactive funding as adjudicared by an independent panel. The funding was montored by the NLC. Hewauld not allow the gastruction of an
nstituion craated by a democratic govermment 1o give money to pesple who naeded monay. His daughtar had once worked in an NPO that had received funding and so sha had had to rasign, The NLC conflict aof
nterest pafivy Indieated quite clearly that itwas forbidder for family membars to apply for kttery monsy, But if the prople ivohved inthe current case hid declared that interest, he should bt the investigatior,
Tafte it course.

In the so-called Denzhe project, or hijacked projecy, the applitant had writken an effidevit seying thet she had been pald money to make the statements abowt the funding going to the rehablitabon cenlre. Those
peaple had sakd thar they would protect her. The WLC would present that sffidavit.

Mr Mahloba intervened, supgesting that the Profassor should not ghve detail becaute some people might be endangered. He could simply state that the matter was being dealt with. There might be alsmants of
the campaign that would be Intarested in knowing what the NLC knavw and was going 1o do. Uinless the affidavic was in tha publiz damain, the Professar should not say morg in respect of tha detalls, The
Cormmittas could ba informad about the legal detalls.

Mr Macphersan teld the Comimittas Chairperson that be was concerned alout a couple of things. What was going on was the equivalent of shooting up flares in the air hoping that no one could sea what was
£0ing on over there. The matter (ould not be sub judice ax there was no court case, He asked that the speakers desis: from tha fded of 2 Wastern conspiracy. The consplracy theory was [ust a ket of bafoney. The
Commities was thera t2 a5k questions, and the NLC sheuld respond to those guestions. Sooh the Committee would be told that Dr Bvil was behdnd sl of It

The Chairpersen reminded Mr Macpherson that thare was once a so-called cohspivacy theary by a joumalist in the LK so nat everything was in the imagination. She had akeady sakd to the Professar that she
would appreciate seme resp m writing, especially as she was leaving the meeting soon. There was no suggestion of sub judice byt she advised thatif any cases ware in (he oifing, the NLC should feave those
alone.

The Chairperson acked the NLC for answers on the Sezond Quarter report, whiczh was the foous for the day. She hadl already pointed ot that the Committee did net have the luxury of tme to be able to invite
thern back for a sacond meeting that guarter, but that they would be irvited to ratum in Fehruary 2019,

Prof Nevhutanda stated that, ¢n the matter of proactive funding raised by Mr Macphersan, the NLC would give a ful] report on the conflict of interest and the stepa to be taken. @noe the NLC had investigated the
miedia artickes, it wauld furnish a repart, He would provide details of the process of proactive furling as the hoard was not imvolved in proactive funding, except for setting a srategic goal or sector,

In ragponee io the issua of the orzantsation that had recelved proactive funding in Mpomslanga, the NLC had trisd te find the person & tha article ot cowld mot find him. He stated that a person could come back
and angage with the NLC after a cooking off period. He had read the artiche with concern but the things mentioned there had nathing ta de with the board, which would only investigate the amount and the
equlpment ragusstad, Nessrthuless, the policy of conflict of interast would apply, ragardiess of who was confictad,

Regarding the Lotte Star situation, the NLC did nat want (o (ake a gambling authority fo court a5 they hat the same Minister, but in that case it was confusing about what was happening to the millions and there
was no payback to the state. The NLC wayld be following up that cass,

Concerning the cats, the degs and whatever, the SPCA nad been invited to the NLC office and it had reached an agresment with tha SPCA. What tha arganisation had applizd for was net in the focus area
detarmined by the NLC, but the Commission had reached an agreement sbout hevy ruch could be ghan to the applicant, The SPCk had been given proactive funding.

The Chairperson noted what NLC had dons for the caks and dogs. She staled that Mr Williams had had 2 similar concern about the life saving pecpls {Natonal 5ea Resoue Institure),

Prof Nevhitanda replied thak the MLC had bought four helicopters ta assist in the rescue of the prople. He stated that the toncerns of the Memberswere weleomed and tha KLC wauld lock at things to make
sure the NLC looked at the whole perspective.

M Lerwabia resparnded (o Mr Esterhulzer’s question sbout transformation. Tha NLC aligned with the Departmer of Sport and what it was prioritising that year. He confirrmed that the NLE did ask for a

R ion plan and followed up on [t The NLC was funding the National Federstion, including 5ASC0C
Concerning the SPCA which had 3% offices across the country, he Informed the Committes that the offices appied individually, The issues about funding had been related to the national office onky and those had
newr hawn |ved, bt ha d s that millicns of Rand had gone into SPCA atthe provingial ievel,

The MLE had addressed kssues ragarding the quality of work done using NLC money Mr Letwabs informed the Committee that in 2016, the NLC had appoirted a panal of angineers to assist in matters of
construction because many of the construction firms employed by those 2llocated funding lacked experience. The NLE now required quality aturance reports and was able Lo snsuse good construgtion.

tAr iasehiva axplained that in response to requests in terms of the PAIA, the NLC had followed the processes in the legislatbon. Regarding access v informarion, the 2001 Lotteties Ammendmeant Act No 46 af 2001,
section 67 stated thet no parson. Induding the Minster, a member or employee of the bosrd or the Department, or a farmer membar or srglayes of the board orthe Departmant, may disclose any infarmation
subrrittad by any persen in conmection with amy application for any licence, cartificate or appaintment under the Act Every decislon in response to an application for Information was recorded according to the
requiramants of PAIA

Mr Wasetws sgraed that the informatien abowt the Denzhe project was net sub judice. He thought that there was cansensus it the room that proactive funding worked, but was not perfact, Tha Investigation into
the Danzhe case had stared seme months ago, bt rew information had recently come ta light,

The Chairparson explained that as a rasult of the new parlamentary programme, the Cammittee could notmeet again until Fabruary. She thanked Mambers for painting out that tha Committes neaded ta b
cautious,
IAr bacphersan stated that his questions had not been ar 1, Hov were arganisations given mensy when those organisations did not mes tha HLE standards? He had alse suggested that there should be a

farensk audit of all benefidaries. The Comminee neaded (o resolve how that was o take place.

Mr Cachalia noted that the Chairperson and Mr Mahlobo had told Members to laok at the Quartedy Report, but the issues thay wera discussing should hava bean part of the Quarterly Report. There was no sisk
analysis it the report and that should be there. He supportad the call for a forensic report. He reminded the Committee that the DA had slways warned about the heed to take xireme caution when giving
Minksters too mach discretion. The shenanigans meant that an independent sudil was required. He ako asked whether Fin24 was likely to be 3 source of fake repores.

Idr Radebe said that proactive funding was a very imporiant programma. K fifllled a real neeo in provinces where kids coukd net go to school and the communides did not have skills to make an application,
Proactive funding suppored the poorest and most vuinerable peaphe. The ANC would never support tha DA requast fos 3 lorensic rapart a5 the ANC was abways on side of tha poor. Tharough research could be
done for the ive-yeat review. I respect of the cites that were out there i the media, he suggested that the Corwnittes requested a report from the NLL. A ferensic rapor would intimidate the staff working at
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HLE Those undarmbning proacthve funding shouwld go to jail.

After a brief private exchange, Mr Radebe complainad about wihat Mr Cachalia had sabd.

Mr Mahlobo confirmed that he had heard the word, Ha stated that thare was no need to stoop 5o low as Mr Radebe had always respected other parties. Mr Mahlobe requested tha Coramittes te look into tha
Incident with Mr Cachalia, The Committas had to be hoaest and stick to the agreed Ugon agenda.

®r Mshlobo sugzasted that the Committes should ask for 2 spreadsheet repert oh proactive funding. How sty cases were there? What was the Infarmation ebout ench case? He wanted thar information in
February 2012, Also, in February, the NLE shoukd gl ideas regarding due diligence. In certain instances, the cases had come about b people or organisations shared names. Organisations were not
allowed 1o have the same name. How could that be resotred?

He added that tha data that had been compromised was a serlous matter and NLC raight need to approach the police. The datain NLC detabase concermed the most vulnarable propie and others could net havwe
their data. Lagtly, he sddressed the report of the NLC wsit to Europe. Could the NLE pressnt the report bacauss that information could be includad as part of the Committes's lgaoy raport on what still nesded 10
be done in respect of gambling.

Kt Mahlobie proposed that the Committee actept the Second Guarner Repart He also advised Members thal that the quartacly repen was greunded in the Anhual Performandce Plan and presented financla
staternents. One could not say that it was wreng unlass i did not cover those speers,

The Chalrperson appealed tno all Members to respact wach other, She had tried hard and samastly to respect the Constituthon that made it glear that many people had sutfered because cheir dignity hed been
taken awiry. She requested that Membsers treat esch other with dignity and respeet, ragardless of the political parties taey belonged to. She sincerely hoped that members of her famity had not died for nothing.

Thee Chadrper san st that she wiould communicate with the NUC and ssked the Commission to respond 35 Soon a5 possible and not to walt for the net mesting t provide answers.

The Chairpsrson addressed the queston of a forensic audit. She statad that in 2 similar matter redating bo the South Afidean Bureau of Standards, the Comrelteee had asked the Minkter to conduce an enquiny and
that process had staod the Committee in good stead as tha Mindster had talcan the matter forward, She wantad to refer the curment matter to the Minkter, He woul look into the ksiue. Other cutstanding matters
hiael bean addressed butthe Committze wiuld need a much bongar meeting with HLC in Fabruary.

The Chairpsrson handed over to Ms Mantashe asshe had to atterd & meeting with the Chalrperson of the Chiirpersons’ Forum.
Mz Mantashe welzorned the MRES and invired the £E6 to address the Committes,

Presuntation by tha Natjonal Regulater for Compulzory Specificotions (NRCS] on LDAS and the ICT Medemisation Project

hdr Edward Marnadise, CEQ, NRCS, began with the good news, The HRCS kad appointed a ChisfInformation Officer who would start in January 2019, Tha NRCS had a revdy appointsd Chief Opsrating Gfficer
(CO0}, Mz Abigall Thulana. A Modemisation Programme Manager, Mr Bongani Khanyite, had bieen seconded to the CEQs office, effective from 1 November 2018 and would ba regpongible for the implementation
of the modernisation programime, The post of HUman Resources Administraton Manager had been flled by Mz Ndivhuho Phose whe had joined the NRCS on 1 Hovember 2018,

Wr Memedise sald that be waolld be relisved of some of his butden as he had had many sections reparting directh to him, but mast of thore sactions woukd nowbe raporting to the new managars,

Letters of Autherity (LOAs)

The presentanion Tocused on the Electro-tachnical Approvals dus to the relatively high number of applications on hand and the backlcg that had been experienced within the Electro-technical Domain,

The NRCS had implemented & number of measurss almed at ensuring thatall applications ware processad wilthin 120 days tincuding & 30-day appesl period), ot processed within the ldentified turn-around tmes
as per the risk classification of the product and company.

The NRCS would be accepting certification by the | Tonal Elsctrical € System of Conformity Assersment Schames far Eleciro-technlcal Equipment and Compeonents IECEE Certification Bady
Schiemie] That meant that NRCS could separate Certification Body Scheme applications #s they wauld, in future, be classified as low risk. NRES received 1500 applications on average per year that would fall into
that category,

Qther interventions induded the appoirtment of sit Candidate Inspectors on 1 April 2017, who ware schadulad to cormpleta thelr trainlng by the and of March 2019, bringing the stadf cormplemant within Elsaro-
tachnical approvals from seven 1o 13,

The NRCS had adapted a new cahceflation palicy, Applicants were given 30 deys to rectify both technical end adminiscrathes findings. 1 520 applicatans were yepcted from 1 Aprl 10 30 Qerober 2012 bacause the
applicants had falled to acldress the findings within 3Q days. In 2017/18,1 545 agplications were rejected Tor the whule financlal year,

HRCS was taking a rigk-based approach to certlfication which allowed the entity to dividz applications into high, medium and low risks with tha application tumaround times baing 75, 90 and 120 days,
respactivaly. Thus far, only rmedium risk applications had not met the targeted simeframes. That appraach had reduced the number of apglications on hand from 5 235 an 1 April 2018 1o 3 095 at tha and of
Detober 2018,

Modernisation Programme

The key to improving efficiencies and addressing modemisation was the ICT plan. The Mademisation Programme was a sulte of interdependent swrategles that NRCS planned te deploy Lo address system
chakenges and improve sffickencies. An Integretad Entarprise Resource Panning systam far Human Resources, Finandclsl Warshousing snd Project b, wet belrg developed. It inchuded the autoration
of the operational ensirenment which comprised Inspactions and approvals and would be jntegrated with the support systems. The program was running behind and so MRCS had moved sway from tha big bang
approach and was dviding tha projsct inte managaable projects that would show immediste imp in National Treasury had approved R 52 wmillion for the praject.

Discussion

M5 Mantashe thanked Mr MamadBe for providing tmeframes as requasted st the Inct mesting in Juns 2018

Mr Macphersen told Mr Mamadisa that i was difficult to assese whather things were pood o the came. Tha report was twe yeare late and he and Mr Mamadise knew that the NRCS was one of the most
significant bt undervalued cogs In the economy, especlally in the retall sector, lowas ne supprise that the German debagation was concemed about regulators like HRCS, MRS was spedifically mentioned by the
debegation. That was a concam, and the entily was still providing g poor service. The contributhon to the o Wit Important which was why the Committers ook NRCS o serigusly,

Ha noted that undar the risk-based assessment, buy-in by management and staff was highlighted. Onewould assume that it was a given thal managemant and staif would ba committed, but it had baen a tause
af disputs batwaen the former CED and the staff. Wag there a potential fora digpute between current CEQ and staff? Was that why the CEO was bringing the matter ko the attention of the Commnitae?

ir Mazpherson stated that leoking at the cutrent bacldog the numbers seemed ke be tonsistent with the backlag in the pest. Mo matter what tha NRCS did, ix could nat sradicale thy bacidog, Was the number
Elven, dve number of applications or the backlog? Bid the 3 095 c=fer to the applications or the backlog?

Ir Esterhulizen said that bodiss ke NRCS and SABS had to regudata standards of praduces and prevent substandard products being introduced into the markee, but there was serous daubt abaut the
effactivaress of the bodiss and so there was a raduced Impact from NRCS and SABS, The SABS mark wis not even Used on plastic plpes and other things fram the plpe industry. The publlc had lost complete
confidence in regulstory arganlsations.

hr Cachalia paked when the historical backkag would come Lo zera and when NRCS would operate in real time. That arga had to be addressed, Concerning the IT praject, he asked whather the CEC was happy
with the pace of the projact, and whan was ba going to appoint a O,

s Mantashe asked the CED toinform the Committes abovt the prog on Carts Blanche,

Adv Alberts said thet the NRCS playad & very Important role in the stonomy by setting standards which ware very imporiant for safety; a5 wall as optimal deltvery, He was concemned that there was @ rush of
praducts into the coundry and either the goods did not comply with existing stendards of they were new sricles for which SABS did noy haye standards against which to check,

An wearnple of what was really shocking wes tha alactronic systems. The s-tall systorn in use in Gauteng had been Imported inte the countey without any chedks thi itadhered to any standards 38 all. How did
such a thing happen? How was it that even the govermment, L.e. SANRAIL was not complying with ragulations? How was the hRES golng te dea| with that? Thers were no standards for the e-toll system ot
that

Was there now a standard and had the systems on the gantries been tested against those standards?

Mr Mahloho suggasted that tha Comimdttes accep the report and note that chere K was & work in progress. There ware delays, which was unformunate, sspecially in the IT modemisation project that was needed
to ba able ko des the wirk, but be was pleased that a project manager had baen appointed, MRES should congider coordinating with C5IR and even with SITA. SABS could alss asslst. The NRCS neaded those
Bodles to assist. There would slsa be risks assod sted with the service provlders so NRCS should wark with others when golng out on procursmant. He was happy that thare was a refationshp with National
Traesury. Traasury should do mere than providing roney. b should alse provide 2 sounding board,

Mr Mahdebe noted that there wag 3 dudlcated tasm, byt reminded the NRCS that the checks and balances could not be neglactad.
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r Radebss welcamed the raport. He liked tha modular approach to implementing the iT modernization programme, [t was not anly the Garmans, but abse Members of Parliament who comglalned about the lang
delayz. The online process would make o big differance. How could the tene be shortened? What ware the risk precesses in the NRCS o Thet the antty dit nat get ta the end of the project and find that things
were nat right?

Mr Radebe alsa informed the NRCS that he was conternsd about fires In township houses. Thereware faulls with plugs, electricity and othar buklding equipment that came straight from tha warshouse. Bectrical
faults maant that houses ware razed o the ground unt] there were only asheg a8 & reault of the fires, and peaple lost everything. The NRCS had a job to do as a regulator,

Ms Mantoshe asked for a written repert on the Carte Blanche programime on the previcws Sunday, She addid that anything that the WRCS sent, had to be sent to the Comminee Secretary and not directly to the
inclividuel. She eppreciated that prople hed been appointed t key positions, She wanted the NRCS to wipe out backlogs but not to err.

Mr Mamadise replied to Mr Matpherson. He agreed that the work done by the Regulater was critically important. The NCRS had to ensure that thara was falr trade, bur, Bt the sarme time, MRCS could not alkow
substanderd goods inte the country. Conterning the peint about the buy-ih of management and staff; he notad that thare was shvays a fear that an (T project wauld ericounter resi %, 50 1 was & question of
change management that to bs Implemeted, Some things that had baan done by hurnans woukd ne kenger be done by humans, such as data capouring of what the inspectors had done s they would cipiyra ft
dirgity on the system. Changes Nke that could concern staff, People were naturally uncemfortable with change.

3095 was the number of applications wn hand by the end of Octobar 2018, but there rright be some within that number that had that exceeded the planned timeframes. When irying to manage tha backlog., it
was impaertant to undarstand the contese. The MRCS recahvad applcations in January and some were in the process untll March but st the same time, applications were baing recetved on a daily basis. kn 2016, the
backlog had been 7 000 and the antity had been gradually targeting the backlng. A full complement of ingpactors in 2012 wauld allow the NRCS to startwith clean shaet,

Mr Marmadise was not happy with the delays in the ¥ modemnisation programme but he was happy that there was a plan. Management had made an assessment of processas st dutermboed that, in erdar to be
afficient, the entity had 1@ hawe system that would help with processes and wauld also callect data, He reminded Mr Cachalla that he had explained at the beginning of tha programme that NCRS had appointed a
CIOwWho Wwolld $taiT on 2 January 2015,

Regarding the relatonship with SABS, Mr Mansadi id that he was pl of ta 3y that tha NRCS was beginring te have a solld relationship with SABS. NRCS had met with SABS and they weare |dentitying the
reles of sach arganisation far them W work bestin the space withir the Minisiry of Trade and Industry, The NRCS was stll working on standards Tor etols. He noted the advics of My ahlobo and M- Radebe.

Mr Macphersen asked for details of the 3 195 spplications and hew many wara past the 120-day cut-off. Change management was important and that had not happened under the pravious CED, which was why
Mr Mamadise was slhing in that position. Tha Commirte e would be able ro support kim, If necessary, ac Idid notwant to aee another CEO brave,

3 Mentashe remindad the NRCS to send all information to the Commitiee Secretary and nat ke indlviduals,

Prograrnrme Changa
s Mantashe noted that the mesting on 4 Decernber 2048 would start at 8:00 sndl tot ot 11:00. The meeting of 5 Decernber 2012 would start at 8:30 and not at 9:00,

W& Mantashe thonked the Members and the Depsrtment and inuited evaryone upstairs for lunch,

The meeting was djournad.
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Portfolio Committes on Trade & Industry
Parliament of the Republic of South Afiica
Cape Town

04 December 2018

Dear Chairperson

SUBJECT: INTERIM INVESTIGATION REPORT ON THE MATTERS AROUND DENZHE
PRIMARY CARE NPO

The above matter refers,

The National Lotteries Commigsion attended to pariament on 27 November 2018 to prasent
the second quarter parformance report for the financlal year 2018/19 respectively, As part of
lts presentation the Commission shared information with the commifiee on newapeaper articles
that would have caried negative reports about the NLC and its funding; particularly proactively
funded projects. The newapaper publication (dated 17 November - by The Daily Dispatch)
around Siyazema Day Care was highlighted where a brief explanation was provided.
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The dally dispatch newspaper had incorrectly published an article depicting a corrugated iron
struclure ae a funded project which have not received funds that were allocated as published

in the annual report,

A brief explanation was provided fo the committee and the same was also done with the
newspaper and the commission requested a retraction of the story. The explanation was simply
that there were fwo organizatione with the same name. The Slyazama that was refiected on
the annual report was for the Early Childhood Development Cenire that was part of the
proactive roll-out of the NLC where state of the art ECD's were built throughout the country for
over R600 000 000.00 (five hundred million). The incorrect ECD that wae published Is a
differant entity that has also applied o the NLC outside of the proactive roll out. This Siyazama
was funded for just aver R300 000,00 (R371 000.00 to be spacific). These funds are yet to be
pald and this will be done in line with the NLC's prescribed timeframes. The story therefore
provided the public with incorrect information. The newspaper has since published what they
promised to be a retraclion (Retraction dated 28 Number 2018 — by the Dally Dispatch) of the
gtory even though the commission remains unsatisfied with how the said retraction was

couched.

INTERIM REPORT AND CONFIDENTIALITY TO PROTECT THE INTERGRITY OF THE
INVESTIGATION

This report Is provided with full understanding that It is inferim and matters discussed should
he considered confidential as materials submitted for the purposes of the Investigation should
be protected until the full investigation Is completed and findings submittad.

Part of the information submitted also relatas to court procaedings between Denzhe and House
Regenaration and the sub judice rules ehould not be compromlsed.

gV}



HOW A HIGHJAGKED ORGANISATION SCORED MILLIONS FROM THE LOTTERY

The second newspaper report that was discussed by the NLC related io a newspaper aricle
dated 22 November 2018 published by GroundUp, an online publication authored by Raymond
Joseph and Anton Van 2yl respectively. The article depicted a story of the NLC funded drug
rehabilitation centre where one of the members of the arganization allegedly made claims of
her organization being highjacked, the saur relationship beiween members of Denzhe (funded
NPO) and House Rageneration (the service provider of the fundad organization),

The detells of the article polnted at two individuals, Mr. Lesley Ramulifho (Danzhe) and
Dr. Ade Krige (House Regeneration) with various accusations and counter accusations relating
to the breakdown of relationship hefween the two parties including alleged migsuse of funds by
Penzhe - with specific reference to Mr. Ramulific having used some of the money dedicated

to the projsat for his business purposes.
PROCUREMENT BY FUNDED ORGANISATIONS

In terms of the funding progess (whether proactive or application basad), the commission does
not prescribe and/or assist the funded organizations in the procurement of service providers
during the implementation of the projects. The commission only requires full reporting of the
projecte by the funded organizations. Therefore, in this case, the relationship between Denzhe
and House Generation or any other entity employed by the beneficiary remains independent
from the relationehip of the NLC and the funded organization.

CONFLICT OF INTEREST

The allsgations went further o point out a potential conflict of interest issue where it was
alleged thet the company that bullt and/or renovatad the drug rehabliitation facility belongs to
a relative of an NLC employee Mr. Phillemon Letwaba, The allegation is that the brother of the
NLC COO was the director of the company that was contracied to do construction of the

M
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Whilst it was admitted In the newspaper article that this relative has since resigned, the
insinuation was that he was a director by the time of signature of the agreement. This allegation
necessitaied further probing to determine the veracily thereof.

WHAT THE NLC HAS DONE 80 FAR

Sometime in 2018 the NLC received complainie and allegations from Dr. Ade Kiige who
claimed to be a service provider working with Denzhe; apecifically claiming that Denzha Is not
making payments due to him in terms of the agreement reached betwesn the parties.
Ordinarily, the NLC deals directly with the funded organization and does not get involved in
matters of third pary relations created by beneficlaries when implementing their projects.
However, due to the commission’s open-daor policy — the NLG strives ta be beneficiary centric
and assiet in and continually mediates where issues are raised whather by funded beneficlaries
andfor membars of the public. Dr. Krige was given an ear end the commission enpaged with
Denzhe to understand the problem with the view of medieting to ensure that the project ie
smoothly implemented. Lenzhe also came with couniar allegaiions againsi House
Regeneration, paiticulardly Dr. Ado Krige who they regarded as uncooperative and only
interested in getting funds and using it for unapproved items. They related stories of him
refusing entry 1o contractors and suppliers and demanding to do most of the work himsell. The
lesue of ownership of land where the structure Is build was also highlighted as a maiter of

conflict.

INVESTIGATION BY THE NLC

On or about 10 August 2018, the NLC appointed independent investipators fo look ak the
Denzhe matter and 1o provide the NLC with & comprehenglve report and advice on the way
forward, In this respect the Investigators have done their inftial work and provided as interim
report,

While the investigation was going on, new Information in the form of an article dated 22
Novermber 2018 (How & hijacked organization scored millions from the loltery) appearad and
miads new allagations which included the issue of the possible conflict of inferest by an officiel

of the NLC.
4
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Updated terms of reference were immediately given to the investigators to follaw up on this
new information which was nof at their disposal when the initial investigation was done.

Without going into the merits of the malter and/or compramising the curent Investigation, the
interim report by the investigation provides the following informatioi:

o A swom affidavit by Takalanl Tshikalange (now the chairperson of Denzhe) which reveals ,5
imporiantly that: .‘

o there is currently a malter before court beiween Denzhe and Houge

Regeneration,

o the deponent refutes allegations by the joumalists In fhe arilcle dated 22
November 2018 and calls it a fabrication.

o the deponent explains payment exchanges befween the parties and records that
there were loans advanced fo Mr. Ramulifho by their organization in 2016 and
these payments were fully repatd within 10(ten) days by Mr. Ramulifho. This was
over iwo yaars ago. Proof of these payments were provided to the investigators.

o the deponent also deals with the issue of Upbrand Properties which she indicated
as having been appointad by her organization after sacuring three quotations and
having had no prier knowledge of its directoraliip.

o Denzhe also provided a signed agresment between ftself and Upbrand
Properties to the amaunt of R&.1 million and not the 15 million as was reported

in the article.

« Denzhe have also provided further affidavite and court documents relating to the current
matter before court to the investigators,

STl .
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SWORN STATEMENT BY THE COO

The COO was also requesied to submit a swern statement explaining his position and
understanding of the maiter, If any. A swom statement was made in this regard and it is part
of the information belng assessed by investigators. The investigators will be providing everyone
the opportunity to state thelr side in a fair and unbiesed manner and the totality of the
information will be analyzed and parties concernad will be Interviewed where neceseary and a

full raport will be provided on this matier.

The NLC assures that this matter will be dealt with accordingly and the committee will be
sappraised ence a final report has been submitted.

Yours faithiully

;J & U-'\ { lb»-JE:(-\-\{J__/

Ms. Thabang rslnmpano
COMMISSIONER

NATIONAL LOTTERIES COMMISSION




MINISTER
TRADE AND INDUSTRY
REFUBLIL OF SOUTH AFRIGA

Private Bag X274, PAETORVA, 0001 + Hva di Gampue, 77 Melntfiae Girset, Gumpsido PRETOMA - Tel: {012}384 1480 Fa: {052) 34 0337 » wirwAhodtlgov.ze
Puivate Bag XO047, CAPE TOWN, 1000 - Tel: (0R1) 461 7190420 Fax: {021] 469 1231

fiis Thabang Charlotte Mampano
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Hatfield
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Dear Commissioner
MEDIA ALLEGATIONS RELATED TO PROACTIVE FUNDING

Reference is made to the recent media article in the Citizen and Fin24 fitled “How a
Hijacked Organisstion Scored Miilions from the Lottery”, and the various media
allegations relating to the Commission's dissemination of the fund commonly known
as Proactive Funding. Further reference ls made to the concemns discussed
regarding the same funds in the meeting of the Portfolioc Commlitea on Trade and
Industry held on 27 November 2018,

The wvarious sgllegations and concems raised points to a perceived lack of
governance in relation fo the Proactive Funding projects in terms of saction 2A(3) of
the Lotteries Act, 1997 as amended, which | will hereinafier refer to as Discretionary
Funding. This includes not only insufficient due diligance but also the absence of any
quantifiable controls when it comes to the funding of projects from the Discretionary
Funds.

While there ie clearly 2 need o fund certain projecis in this manner, the existing
policy processes and discretionary nature indicates some gaps as It does not follow
a clear dus diligence process, as well as the usual ovarslgm simifar to the other good
cause funds by the Commission.

N
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In view of the above, |1 have requested the department to conduct an independent
investigation into the Fund. it is important to ensure that resources are optimally
employed and that good governance is not compromised. 1 kindly request that you
provide the department with all the necéssary assistance and resources to enable it
to conduct the investigation as speadily as possible.

In addition, as part of its mandate on policy and legislation, | recommend the
depariment to develop a tightenad govaernance framework for the implementation of

this funding going forward.

Our duty ae the custadiang of tax-payers funds compel us to act diligently and swifily
when serious allegations are made in relation to the possible misappropriation of
funds. | am sure that you are aware of the vailous media reports which suggest that
the Commission's Chlef Operating Officer ("the COO") may have had a conflict of
interest in relation fo the Denzhe NPO funding as well as other related allegations
against him in funded projects. In thie regard, it is incumbent on all employaes,
especially senior exacutive staff, to inforin leadérship of any conflict or perceived
conflict of inferest which may compromise their impartiality in relation to the
execution of thelr dubles.

in order for an independent investigation to take place and to highlight our stance of
zero lolerance towards fraud and corruption, | recommend that the COQ he
suspended by the Commission and that the serious allegations conceming his
conflict of intarest be fully probed. | take cognisance of the fact that these are
allegations, however, as custodians of the Lotteries legislation, we must lead and
take decisive action in these circumsfances.

I trust you will ensure that the necessary action is taken fo restore the public's
confidence in the Commission.

Yours sinperely

Dr Rob Dayies, MP
Minister of Trade and Industry
05 December 2018
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How a hijacked organisation scored millions
from the Lottery EP 6

Troubling questions for the COO of the National Lotteries
Commission

These two buildings, part of a rehab centre, were built with Lottery funding. The roofs leak and doors and windows do not fit
properly and will need to be repaired.

By Raymond Joseph and Anton van Zyl
22 November 2018

When Takalani Tshikalange set up a non-profit organisation in rural Limpopo in 2012 to help people
with HIV she hoped to make a real difference.

But despite her best intentions, Denzhe Primary Care failed to take off. The organisation lay
dormant for four years.

Then, out of the blue, Tshikalange received an SMS alert from her bank in October 2016 informing
her that R7.5-million had been deposited into Denzhe’s bank account by the National Lotteries

hitps.fwww.groundup.org.zalariicle-printhow-hijacked-npoes-scored-millicns-lotiery/ 1/5
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Commission (NLC).

But when Tshikalange visited the bank and asked for printouts of statements, she was refused
because, according to the bank's records, she was no longer a signatory on the NPO’s account.
The bank froze the account while it conducted an investigation.

Tshikalange laid a complaint of fraud with the Midrand Police in November 2016, saying she was
“the owner” of Denzhe and "someone took my NPO documents and changed the details at FNB™.

What followed has left Tshikalange terrified.

“People have been threatening me ... about my NPO,” Tshikalange said when contacted by phone.
“They keep calling me on my phone. | have kids; | do not need this stress anymore. | saw the
money going into the account on my phone ... and | saw it going out. | did not get anything.”

An investigation into Denzhe has revealed a colourful cast of characters. They include
controversial Pretoria-based lawyer Lesley Ramulifho; Melanie du Plessis, his girlfriend; and Ado
Krige, a former biker who spent time in jail where he found religion and who now runs an
unregistered drug rehabilitation facility near Pretoria that uses religion and prayer to try cure
addicts.

Ramulitho has been in the news several times over the past decads, including being accused of
defrauding government departiments and parastatals. He was also linked to a dodgy deal to supply
aircraft to SAA,

Despite Denzhe receiving a total of R27.5 million in Lottery funding to build a new drug
rehabilitation and sports centre, the facility is still incomplete, It is shoddily built, roofs leak, there
are cracks in walls, and doors and windows do not fit properly. An existing lapa was converted into
a “sports centre” at a cost of about RS million. An independent quantity surveyor later found that
the total value of work done was R4.8 million.

Our investigation uncovered two payments totalling R535,240 from Denzhe’s bank account
towards two Ocean Basket franchises.

It also revealed how a campany — of which the brother of the Chief Operating Officer of the NLC
was sole director — signed a R15-million contract to build the “new” Denzhe rehabilitation centre.
He subsequently resigned although he was a director at the time of the signing of the contract.

So what had happened to Denzhe?

By the time Tshikalange became aware that her NPO was no longer under her control, it had
already secured a R22 million grant from the NLC.

The application to the NLC for funding a drug rehabilitation centre was submitted on 9 September
2016, The three directors of Denzhe Primary Care were Nkhumbuleni Lestey Ramulifho, Karabo
Charles Sithole and Lies| Joy Moses, according to the application. The “new” directors initially
asked for more than R31.36 million. But this was trimmed down, although an additional R5.58
million was approved in early 2017 to complete outstanding work.

The application did not go through the narmal channels where it would have been considered by
one of the NLC’s three Distribution Agencies. instead, it was handled via a "proactive funding”
process which was introduced in 2015 when amendments were made to the National Lotteries Act.
The amendments allowed the Minister of Trade and Industry, the Lotteries Board or the
Commission to identify “worthy” projects and fast-track these applications.,

“The introduction of proactive funding has enabled us to assist in areas with limited access to
resources,” the NLC said in a statement earlier this year.

hitps:fwvww groundup_org zafarticle-printhow-hijacked-npos-scored-milions-lottery/
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In the case of Denzhe, basic checking would have raised red flags. But the NLC has previously
confirmed that it only checks whether an NPQ is registered on the afficial Department of Social
Development database. It does not check whether the NPO is compliant and whether the names of
the people applying for funding on behalf of an NPO match the office bearers registered with the
DSD.

A little more than a month after Denzhe’s funding application was submitted, the first tranche of
R7.5 miilion was paid into the NPO’s FNB account, which had been dormant for many years and
only had a balance of RE8. A month later a second tranche of R7.5 million was paid into the
account by the NLC.

When Tshikalange became suspicious and reported the matter to the police, FNB immediately
froze the bank account, But Ramulifho obtained a court order to unblock it. A day later the account
was emptied and on 8 December Denzhe opened a new account with Nedbank, The NLC was
notified of this change the following day.

How was the money spent?

Instead of constructing a new rehab centre, Ramulifho found a much easier way; he used an
existing one and gave it a bit of a facelift. This was House Regeneration north of Pretoria. it has
been in existence since 2009 and is run by former biker-turned-saviour, Dr Ado Krige, who claims
on the organisation’s website that they have been involved in drug rehabilitation projects for over
30 years.

House Regeneration is privately owned and for-profit. It is also not registered with the Department
of Social Development, and both these facts should disqualify it from receiving NLC funding.

Krige's centre spums conventional treatments. Instead it uses religion and prayer as a cure for
addiction.

Krige says he met Ramulifho in July 2016 through mutual friends at the church they attend. “At our
first meeting about this project Mr Ramulifho told us that he had a mandate from the NLC to set up
a national network of rehabilitation centres in SA and that R300 million had been earmarked for
this.” Ramulifho was accompanied by his girlfriend, Melanie du Plessis, and both gave the
impression that they were representing the NLC, says Krige.

Ramulitho and du Plessis impressed Krige and they discussed plans to upgrade the existing rehab
facility. But when Ramulitho told Krige that Denzhe Primary Care wanted to buy the property, he
and his family refused, stating that “we were acting on a mandate from Jesus Christ and the
ministry was not for sale”.

During a follow-up meeting, Ramulitho and Du Plessis said that the NLC might be willing to provide
Ré& million for the renovation and upgrading of the facilities, according to Krige. At that stage House
Regeneration catered for about 70 male patients.

“It was then proposed that an entire new complex be built and Ramulifho mentioned an amount of
R18 million to be funded by Lotte with Denzhe Primary Care as the project manager,” says Krige.

Out with the old - in with the old

Documents were drawn up by Ramulifho'’s office and signed on 14 October 2016. The project was
to be completed at the latest by the end of May 2017.

But disruptions with the construction work took their toll and tension began mounting between
Denzhe and the Krige family, particularly after demands were made for references to Christianity to

https./Aww.groundup.org.zafaricle-printhow-hijacked-npos-scored-millions-lottery/ 35
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be removed from sign boards at the rehab.

Things got worse when the NLC realised that House Regeneration was not registered as a
rehabilitation centre, even though Krige said he had declared this “upfront” to Ramulifho.

Over the next few months there were numerous promises aboult when work would be completed.
Krige became so frustrated that he visited the NLC's offices in Pretoria early in January to
complain to the Commissioner, Thabang Mampane. He also reported his concerns about
Ramulifho to her.

By March 2018 the relationship had broken down completely. Ramulifho wrote to Krige stating that
Denzhe had decided to terminate the operational partnership “due to the ongoing slandering of
Denzhe Primary Care name and myself as a chairman.” Ramuilifho also informed Krige that
Denzhe would have his organisation evicted from the premises and a new operating partner would
be appointed to complete the project.

The Denzhe project is now mired in controversy and Ramulitho has sent a lawyer's letter
demanding R17 million, claiming he was misled that the rehab was registered with DSD.

Krige said: “I was upfront about the fact that we were faith-based and not registered with DSD, but
that | was working hard to get the facility registered. We were running a successful rehabilitation
centre that was profitable. It supported me and my three sons, who were all involved in the
business. The business suffered and we have lost a fortune because of this.”

Who is the real builder?

When the NLC was requested to provide details of the project earlier this year, the emails were
forwarded to the COOQ, Phillemon Letwaba. He was very reluctant to make any information
available and after a lot of pressure gave the name of Denzhe’s “chai rman’, Lesley Ramulifho.

An application was made under the Promotion of Access to Information Act (PAIA) to force the
NLC to provide information, but without success. Even an appeal was turned down, with the NLC
reverting to a “secrecy clause” in the regulations and the protection of the privacy of NPOs.
Documents were, however, leaked to us which helped provide the missing pieces of the puzzle,

It transpired that a R15 million building cantract was signed in October 20186 with Upbrand
Properties. The first payment of R7,165,000 was made the same day, according to NLC records
we have seen. Upbrand Properties was registered in January 2016 with Johannes Kgomotso
Letwaba, the older brother of the NLC’s COO, Phillemon Letwaba, as the sole director. Asked
whether this did not constitute a conflict of interest, Phillemon Letwaba initially denied that any of
his family members were involved.

"I have checked with all my family members and none of them is a director of Upbrand Properties
and this information you can check it with GIPC directly. Additionally they have no knowledge of
any contract signed between Denzhe and Upbrand Properties,” Letwaba said via email.

A company search, however, showed that Johannes Letwaba was a director of Upbrand Properties
in December 2016, but resigned in March 2017, When this was pointed out to the NLC’s COO, he
denied that a contract had been signed between Upbrand Properties and Denzhe.

In a press release posted on its website last week in response to our questions, the NLC said it
“follows strict prescribed processes and continually encourages its employees to disclose matters
of conflict of interests where applicable. It has since engaged individuals who may have been
highlighted in some of the issues raised around the implementation and funding of the project
{Dhenze) and is satisfied with explanations provided.”
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Further investigation also showed that this is not the only NLC-funded project Lesley Ramulifho is
involved with. He played a key role in applying for funding for | am made 4 God’s Glory (IM4GG),
which was also dormant and non-compliant. Like Denzhe it had never submitted annual financial
statements and other legally required documentation to DSD and shouid not have been eligible for
Lottery funding.

IMAGG's registered address in Garsfontein, Pretoria, is the same as that of the law offices of
Ramulifho, who applied for the funding as “chairman” of the NPO, DSD officials became suspicious
when they discovered that the supporting documentation was not included when an application
was submitted to replace the original IM4GG board with Ramulifho, his stepdaughter Liesl Moses
and Karabo Charles Sithole, Ramulifho’s co-trustee in the Denzhe Primary Care Trust, which was
set up in 2016. (We were unable to track down Moses or Sithole.)

The same three were inserted as directors when the details of Denzhe were changed, although the
original 2012 Denzhe directors are still listed with DSD.

The details of the original IMAGG directors were reinstated by DSD on its NPO register. But the
document reflecting the initial changes was used to get an R11.9 miillion grant from the Lottery,
which was less than the R15 million originally applied for.

In the application for funding, Ramulifho said the aim of the project was to ‘provide appropriate
infrastructure in order to advance sport, recreation and physical activity in communities across the
country while addressing government's transformation agenda’.

Ramulifho failed to answer a series of questions about the rehab, or how Lottery money was used
for Ocean Basket franchises.

His lawyer, Victor Mabe, responded on his behalf, merely to state that the matter is before the High
Court and as such his client may not respond. He said his client had been “defrauded by serious
and criminal misrepresentations”. Asked to explain, he did not respond.

In a follow-up email he praised the merits of the project to curb addiction to drugs such as nyacpe.
He also said that the NLC had given a clean audit of the rehab centre during construction, and that
it had given positive feedback about the centre once it was completed.

This is the first of a series of articles on the lottery.
CORRECTION: The article originally gave the incorrect name for the NLC.

Timeline

1 February 2012 - Denzhe Primary Care registered as NPQ, but it never takes off.

» March to September 2016 - Lesley Ramulifno takes over Denzhe, apparently without the
knowledge of the founder Takalani Tshikalange.

o July 2016 - Ado Krige and Ramulifho meet.

« 19 October 2016 - NLC deposits R7.5 million into Denzhe’s bank account.

« 20 October 2016 - Contract between Denzhe and the contractor, Upbrand Properties, in
which NLC COOQ Phillemon Letwaba’s family has a stake.

« 4 November 2016 - Construction work starts at House Generation. This is followed by
numerous problems and delays, and escalating tension between Krige and Ramulifho.

+ March 2018 - Krige and Ramulifho’s relationship compietely breaks down.
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20 March 2019

Dear Dr Davies

ALLEGATIONS LEVELLED AGAINST THE NATIONAL LOTTERIES COMMISSION IN THE
EDITORIAL AND ARTICLE PUBLISHED ON GROUNDUP ONLINE PUBLICATION

Refarence Is made to the racent article and editorial relating to the pro-actively funded projects
published on 19 and 20 March 2019,

In its commitment to achieving sustainable growth through practicing good corporate governance, the
NLC has funded duly registered organisetions In line with legisletive requirements. With respect o the
allapations against the NLC and funded organisations, we wieh o appraise the Minister as follows:

Dhenze Primary Care

The allegations in the media report dated 19 Merch 2019 relating {o Dhenze Primary Care have been
independently Investigated and the report was delivered 10 the Minieter on
Monday, 4 March 2012. The NLC has adopted and in the process of Impiementing recommsndations
of the independent investigation report.
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amember of Lhe 71 group

1 AM MADE 4 GOD"S GLORY

The project was an epplication-based project which followed dus process and consideration by the
Sport & Recreation Distrlbuting Agency. In fulfiling the NLC's promise to take ownership of our
responsibilities, to work effectively, efficiently and professionally In ensuring & positive and sustainable
impact on communitios we setva, the NLC's Monltoring & Evaluation team continues to ensure due
compliance with NLC Grant Agreement pending finalizetion of the project.

DINOSYS NPC AND ZIBSIFUSION NPC

The NLC confirms that it hes funded the afore-mentioned organisations, whom according to our
records, Mr Ramulifho is not part or associated with the funded organisations. In our endeavor to be
sensitive 1o the needs of the community, In order to initlate social uplifiment, the NLC conducted
rasearch in response to the acourge of a lack of ablution faciliies in rural schaols. The NLC deamed
it necessary to intervens In restoring the dignity of many underprivileged biack children wha are victims
of the inhumane demlse of being swatlowed by "pit tollsts” arid eventusl fatality by pro-actively funding
the aforementioned organisations to implement this much needed and worthy good cause. Inorder o
ensure sustainable Impact in the communities we serve, the NLC hag introduced additional quality
assurance processes for pro-actively funded infrastructure projects that entails weekly monitoring by
independent engineers. The projects are underway and progreszing seamiessly, with the NLC looking
forward to handing over thesa ablution fadilities to deserving communities by end of May 201€.

| assure the Minister that the NLG remalns committed to clean governance and all allegations of
misuse of funds by the beneficiaries are taken serlously and investigated tharoughly. In our quest for
honest, cpen, accessible and fair dealings, decislons and actions, we undartake to kesp the Minister
and relevant stekeholders appraised of further developmants.

I trust you find the above in order.

Wtcrormmon

Chairperson of the National Lotteries Commission

T



/

{

R’

MINISTER
TRADE AND INDUSTRY
REPUBLIC OF SOUTH AFRICA

Prdval Bog X274, PRETORMA, 0001 « the dil Campy, 77 Molaljlen Btresl, Sunnyalds PRETORLA - Tel: (012] 894 1480 Fut: (012) 364 0387 - wwwi.thedl govze

Prvalo Dag X0047, GAPE TOWN, 8000 = Tak: (021} 461 7191/2/3 Fax: {v21) 455 1201

Prof. N A Nevhutanda

Chalrperson: Natlonal Lotieries Commission
Block B, Hallleld Gardens

333 Groevenor Street

Hatfleld
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Dear Prof. Nevhutanda

ALLEGATIONS RELATED TO PRO-ACTIVE FUNDING

Your letter dated 15 February 2018 refers.

On 5 Merch 2019, my ofiice received a forensic investigation report in respect of alleged
Iregularifies relating to the Proactive Funding aljocated to the Denzhe Primary Healthcare NPO,
the dti, Internal Audit unit reviewed the report snd the following shertcomings were identifled:

a) Interviews were not conducted with the officials mentioned in the report.

b) There s rio evidence that a site visit fo Denzhe was conductad.

o) Mr Ramullfho's affidavit Is not conclusive, he is only confirming the statements In Ms
Tehikalange's atfidavit.

d) Ms Tshikalange's sffidavit Is not conclusive, there is a seclion in the affidavit that makes
reference to “we”, the dii s unable to ascertain whether the effidavit was prepared by her or
by someone else on her behalf. Also, Ms Tehikelange's affidavit makes reference to several
annexures and such information has not been attached to the report.

@) The latest stalus update in respect of & tase that was allegedly reported by Ms Tshikalange
was not obtdined from the SAPS.

f) The report makes reference to varlous requests for additional funding that was made fo the
NLG, et the sald requesis were not provided to us. Ae part of annexures, the report does
not further state the custodian of the sald reguasts.

EPB
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k)

m)

The report does not indicate when "Upbrand Properties” was appolnted to build the new
rehabllitation centre, nor the current and previous Directors of Upbrand, as well as the
procurement procegs that was followad In their appointment pracess,

The report Ie sllent on the role played by the COO in respect of the approval procéss of

Denzhé's application.
The repart doas not further indicate the date on which the brother of the COO resighed as

the Director of Upbrand.

The report does not indicate the failure by the grantea to conduct proper due diligence In line
with section 7.1.10 of the Grant Agreemant which states that “the Granlee must conduct
proper due diligence investigation on the appointed contractor in the event of the grant being
uilised to construct a bullding’.

An amount of R27.5 millon was allocated ta Denzhe, however the expenditure cost
breakdown in respact of the allocated funds was not provided or analyssd accordingly with
exceplion to a mere R535 240,34 pald to two Ocean Basket franchises,

The report daes not make referencs o the submisslon of prograss reporis by Denzhe,
contract to section 10.1.1.1.2 which Indicates that ‘Progress repoits must be submitted once
(75%) of each tranche payment has heen ullllsed or six (6) months after each tranche
payment, whichever comes first" and

The COQ's, laptop was not imaged so to ascertaln If thare wag no communication betwean
hitnself and his brother that could have been crucial for the investigation.

Iy view of the above shortcomings, | thus recommend that the allegations in respect of Denzhe
Primary Healthcare be re-Investigated, and the scopa of the invastigation he extended to include
the following addilional allsgations received relating to Proactive funding:

o Misappropriation of funds in respect of the rebuild of the Vhafamadi High School,
¢ Alleged fraudulent activities relating to Proaclive Funding pald to the Buyelekhaya Annual

Music Festival.

Yours sincerely

e

Br Rob Bavleg, P
Mi‘nlster of Department of Trade and Industry

E}_Apri! 2019

CC:

Ms. Thabang Mampane (Commissioner: NLG)

N
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10 Apsit 2019

Dear Dr. Davies

~

ALLEGATIONS RELATED TO PRO-ACTIVE FUNDING

v
Reference is made to your conespondence dated 8 April 2018 relating to allegations related
Pro-Active Funding.

Dhenze Primary Care and Vhafamadl Secondary School

The Minister's assessment of the Dhenzs independent investigation report is duly noted, Subsecuent
to your correspondence, the NLC has instructed the independent Investigators to include findings on
the work done including any further work to address the shortcomings identified by your respective
office. The NLC has further expanded the scope of the investigators to include Vhafamadi Secondary
School, notwithstanding the NLC's assessment report (enciosed hereto) submitted to your office on
10 October 2018. The NLC will take this opportunity to ensure that these matters are fully ventilated
in a comprehensive report and all shortcomings identified will be addressed.

Buyelekhaya Project
Reference is made to the enclosed report submitied to the Minister on 26 March 2018 and subsequent

Minister's cotrespondence dated 14 May 2018, The NLC considers the to be formally closed after
v’
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submission of the investigation repott and receipt of enclosed comrespondence from the Minister
acknowledging the report and its contents. The NLC was advised to implement the recommendations
of the investigation report and has complied with all recommendations of the report. Should there any
further concerns bayond this report, the NLC will appreciate if this ¢an be indicated so that appropriate

measuras ¢can he taken.

The NLC will allow the independent investigators time to deal with matters raised above and
comprehensive reports will be submitted on or about 5 May 2019,

I assure the Minister that the NLC remains committed to clean governance and all silegations of
misuse of funds by the beneficiaries are taken serious and investigated thoroughly.

I trust yoo find the above in order.

Hicrarm
evhutanda

Commissioner of the National Loiterles Commiasion
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Dear Prof. Nevhutanda

ALLEGATIONS RELATED TO PRO-ACTIVE FUNDING ALLOCATED TO DENZHE
PRIMARY HEALTHCARE NPO

Your letter datad 10 April 2010 refers,

In your letter you advise that the NLC instructed the independent investigators to
include the findings of the previous fepoil and of further work completed fo address
the shortcomings identified by the dii. Additionally that the NLC has expanded the
scope of the investigation to include the Vhafamadi Secondary School. the dtl Intarnal
Audit has also noted the outcome of the Buyelekhaya investigation and that the
allegations have not been confirmed.

the dii reviewed the revised forensic report received on 09 May 2019, and note that

ceriain shoricomings wera not addressed. Given the 8eriousness of the aliagations

the following concerns which have been raised must be addressed:

a) Mr Ado Krige should be interviewed to obtain his version of events as failure to do
80 is contrary to the principle of “audi alteram partemn (hear the other party).

b) Investigators did not engage with the CIPC to obtain evidence telating to the
resignation of Mr Johannes Ledwaba as a Director of Upbrand.



in view of the two forensic investigation reporis from your independent investigators,
and in light of the Investigation outcame, I s evident that the Proactive Funding
allocated to Denzhe was not used for its intended purpose. | have also noted that
there is an ongoing court pracess betwesn the two external parlies as stated in yout
forensic raport. The NLC signed a grant agreement with Denzhe and an amount of
R27,605,825.20 was paid to Denzhe. The outcome of the investigation is without
evidence that the diug rehabilitation centre was completed.

Given the above, and in the spirit of good govemance, | thus recommend recavery of
ths funds paid to Denzhe and the pursuit of eriminal case in tine with section 76(1)
(D) of the PFMA which states that "12.5,1 When it appeals that the state has suffered
losses or damages through criminal acts or possible criminal acts or omissions, the
matier must'be reported, in wiiting, to the accounting officer and the South Afrcan
Police Service. If liability can be determined, the accoutting officer must recover the
value of the loss or damage from the person responsible. 12.5.2 The accounding officer
may write off losses or damages arising fram criminal acts or omissions if, after &
thorough investigation, it is found thet the loss or damage Is irracoverahle.”

Although the investigation did not find any evidencs of conflict of interest concerning
the brother of the Chief Operating Officer, the Department is concerned with potential
issues of conflict of interest and discourages grant funding to family members and
ftiends. Moving forward, this matter must be closely monitored to ensure that no eciual
or perceived conflict of Interest with friends and family exists in grant funding
applications. In addition, | am referring to the Deparimant, consideration of policy
guidelines on conflict of interest relating to public entities, for advice to the Ministry.

the dti is of the view that public confidence should be promoted with respect to
Proactive Funding and | therefore request that you provide the dtl Internal Audit with
a list of all approved Proactive Funding Projects for the past three years (2016 -2018),
ta enable the unit to conduct an independent assessment on the funding granted for
the period.

1 kindly request fesdback with timelines on the racommended remedial action within
30 days from the date of this letter. Additionally pleage provide my office with monthly
progrese reports thereafter.

Yours sincerely
Ebrahif Patel

finister of Trade and Industry
15‘: August 2019

Cc: Ms, Thabang Mampane (Commigsloner. NLC)

aM
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22 August 2019

Prof NA Nevhutanda _

Chairperson: National Lotteries Commiesion
Block B, Hatfield Gardens

333 Grosvenor Straet

Hetfiekd

Pratoria

0083

Dear Prof Nevhutenda

GROUNDUP ALLEGATIONE RELATED TO CONFLICT OF INVEREST AND INCOMPL.ETE
PROJECTS

Your letter dated 15 August 2016 refers.

| have noted the content of your leiter and await your responae {o my letter dated 14 Augusi
2010 emalled to you on 15 August 2019,

| note your assurance that the ellegstions of conflict of interest apeinst the Chief Operating
Officer are being investigated and request the following Information:

¢ The name ofthe Independent Service Provider,

e The process undertaken to appoint the service provider,

+ A copy of the Terms of Referencs, and the

e Expected date for finalisation of the repont.

| advise that | have requested the dti internal Audit Team 1o conduct a site visit to the Denzhe
Primary Healthcare NPO In order to provide additionat information in relation to the concerns
expressed.

Finally, pleasa provide me with & list of ali the Proactive Funding Projects approvad by the
NLC to date, within 10 days from the date of this Ietter,

Yours sincerely

T

EBRAHIM PATEL
WINISTER OF TRADE AND INDUSTRY
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8 Ovtober 2019

Dear Mr E Patel,

NATIONAL LOTTERIES COMMISSION 2016/40 INTEGRATED REPORT: PUBLISHING OF
BENEFICIARY INFORMATION :

The Netional Lotterias Commission (NLC), as an entily established In terms of saction 3 of the Lotteriss
Adt nio 32 of 2019, as amended, a schadule 3A entity In terms of the Publio Finance Manegement
As{PFMA), whioh Is eompllant with prinolples confalned In the Companies Act and King code, hes adopted
a comorete governanes framework that anablas the NLC fo meet norporate govermnance expactations as

well as provide direction, confrol end accountability by the Commidalon.

Laglslative Reporting Requirements

The NLC's corporate govermnance framework Is preseripiiva on what ghould be containad In en entlly's
annual report. The NLC Is required and hae fulfiled with the following provielons of varioua leglslation
(annexad herewith) In the preparation and ultimate tabling and oireulation of its annual report to presoribed

and relsvant etakeholders!

1. Saction 12 of the Lotterlas Amendment Act 82 of 2013
2. Seotion 66 of the Publlo Finence Management Act
3. National Traasury guldelines

CHARGING LIVES :
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The Shareholder Compact concluded with the Minlster requires the Commiasion to align s reporiing
aciiviies to the Iing code, as published by the Insfiute of Directors South Afiica. In Implementing thls
alignment, durng the financlal year ended 81 March 2018, the NLC Board adopted the King code approach
and continuad to prepare and publish two Integrated reporis to dufe. In preparation of thesa reporis, the
NLC engaged extenalvaly with experts accrediied by the Intsgrated Report Counall of South Afrlea o
ensure the NLC meefs the corporate govamanos standards of reporting but afso ensures that leglelative

prascipis are met,

To this end, the NLC Is comforlable that the non-publishing of the detalis relating t grants allocated le
therefore not unlawful and the NLC's Integrated report I fully compliant with leglslative and govemanoe
requirementa, ‘The annual report fs furiher quslity assured by the Auditor General befaro oubmisslon to the

dil and Parflamant

Infermation Saeurity

In the splrt of openness and fransparency and awing o the fact fhet grants gllopated to non-profit
argenizations, non-profit companles and publlc banefit trusts are ultimately publio funds which nesd (o be
fully accounted for; the National Lotiertes Commisslon has alwaya In all precading yeare published
information sbout grants aflocated In diferent sestors. Thia Information inoluded the names of
organisations, amounts allosated and dates that these amounts were pakd.

The reallly with the stance taken by the Commlaslon Is (hat fhere wee always @ posalbliity that thie
informatian or the releass thereof to the publlc could be « coniravention of the legal framework deallnp
with the release or nonrelease of grant related Informetion. There [s a speciiic plece of leglelation
governing escurity of grant related infarmation which (s ateted hereunder.

The regulations efates as follows: -
Regulations Relating to Disiribuling Agencles (Governmant Gazsite 7013, 22 Faivuary 2001)

Regulation 8 “Sseurtly of information®

Subjsct fo tha Consiliution, ihe Promation of Accoss fo Informetion Act, 2000 (Act No.2 of 2000,
{he Promotion of Adminlsirative Justlos Act, 2000 (At No, 8 of 2000) and the Protecisd Disclooures
Act, 2000 (Act No 20 of 2000), no person may In any way-

o Disglose any Information in connection with any grant applieation or & grant Raeli;
o Disoloss the contents of report conternplated in regulation 6(1); or

o  Publish eny Information obtalned In contravention of paragraph (@) or (b); unfess-
o Orderad (o oo go by & eouri of law;

e
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o Making a bona fide confidential disclosure or publlestion to e Minlster, the Public Protacior,
Parllament or 8 committee deslgnated by Perllament, a member of the South Africen Folice
Service or the Nations! Prosscuting Authority;

o The Juristic pereon who made the grant application and the board consant thereto In wnitlg
priar to that disclosure or publication; o

@ pmv!dadfwmtheumgulaﬂnns.

An agenay, @ person appointed o an agency or any person rendering services to an agency in
whatever capacily may not In any way disclose eny Informatlon fn respect of ar comment upon &
grant application or & grant Heelf unless authorized Hersfo In writing by the Minlster or lhe
chalperson of the bogrd.

Any parson who conlravenas eub regulation (1) or (2) shell be gullty of an offence and llable to @
fing or fo Imprisonment or to both a fine and lmprisonmrent,

The Commisslon carefully conelderad whether publiehing of the Information In question owlng to these
regulations and a number of events In the past two years where we hava s6an gonedriad efforts by some
Joumnallsts who seem to bo tooused on negative reporing about grant allosations without understanding
NLG pronassas which are technically eiricily preseribed. Some of these joumallsts have sven gone on
racord to etate that, where they were uneucoassful with ‘Informetion request’ through the Promoflon of
Accass to Information Act {PAIA Act No 2 of 2000). {hls Information was subsequent leaked fo them, On
the strict reading of the regulations above, bolh these joumallats and the peréonc ‘uniawiully dieseminating

Information’ are aciually committing a criime.
A passage of the arlicle Groudup arllcte (dated 22 November 2016) reads s follows:

"An application was meds under the Pramotion of Access fo Information Aot (PAIA) to forca the NLG fo

provide Informetion, but without success, Even an appesl was umead down, with the NLG reveriing io &
“gsoracy clauss” In the regulations and the proteotion of the privacy of NFQa. Documenis were, howsver,

leakad fo us which helped provide the missing plecsy of the puzzie’.

This matter was aleo referred to the offics of the Information Regulator on or about 12 Merch 2019 after
the confinuation of unlewful disgemination of baneficiary Information and demands from civil soclely
argenisations who wrote to padlament as well arsund lssues of the unlawful dissemination of thelr

Information,

‘The NLC had to explaln iteelf and fta processen 86 Information nurmally relesead andlor published by
Joumalists will inavitably contaln personel Informafion ae defined by the Protestion of Pansonal Information
Act 4 of 2013 (POPI Aat 4 of 2013) | Ses lottar from Ganponot dated 10 Dacomber 2016 and letar from

CASCA datad 08 Degember 2018],
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Given the sltuation, the NLC had o enaure ihat it adopte measures that ensures full compliance with the
squiraments of the Lottarias Act B7 of 1887 (a8 amended), the Treasury Regulations (Annual Repon
Gulde for Schedule 3A and 3C Public Entiles) while protecting is bensficlaries as dictated by the law.

Furthermore, In the first quarier of the ourent financial year, the Commisslon racaived complalnie from
beneflclaries with clalme of axtorton and fake warrant of arests with  clear calculabsd purposs of inducing
haneficiaries to pay over thelr grants fo these Yaceless and caloulating” orooke. Some NLC officlala ware
also targeted and siataments have been maide with the police In this yegard. The dangers of untawful
dizsemination of Information I8 therafore regl and the NLC has had to deal with and advioe many

beneficiares to open criminal cases,

The NLC hae alerted the erstwhils Minlster and tha previous parilament abaut Information of NLG
peneficlaries which the purporied Journalist slored on @ computer system outside the NLC's coniral,
prompting the Commisslon fo approach tho State Securily Agenoy for Investigation, The Investigation by
the Stela Seourity Agency s will ongolng, The NLG remalne committad fo transparency within the
prescripts of the law while balancing the rights and Inlerests of its benaficlaries, hanoa the nalslence that
information disssmination he manegad within the processes of the Promation of Ascaas to Information Ack

(PAIA Act 2 uf 2000),

Gonaiusion

The King IV code principles state thet the governing body should in It exmeution of s JOVENENTS olu
and responsibilities, the goveming body should edopt etnkeholderdnciusive approach thet halancas the
neads, interasts and expactations of materlal stakeholders In the basl Interest of the organisalion ovar
time. In view of f1e the above regulremsnis of balanclng etekehalder neads, complying with the NLC's
regulalory univares (n tarms of Information handling end comliment to delivering the NLC mandats in an
gpen and iransparent rmannan, the NLG its fiduolary rasponalbiliy to ensura that leglslalive praeripis e
ashered 1o and the Intereet of the NLC and its efekeholders are presaved.

} trizet you find the enclosad In ordar,

P

,r"

Prof NA Nevhutarida
Chalipuron of the Netlonu Lotteries Commisslon

TN
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Private Bag X9047, Cape Town, 5000 Tel: (012) 481 7181/213, Fax (021) 485 1291

Prof NA Nevhutanda

The Chairparson: National Lotteries Commission
Block B, Hatfield Gardens

333 Grosvenor Street

Hatfield

Preforia

0083

Dear Prof Navhutanda
OUTSTANDING MATTERS
The Ministers letters dated 14 and 22 August 2019 attached herewith refers.

| write, to advise you that the Minister has not received responsas o the matters raised
in the above-mentioned letters. The specific [ssues raised were as follows:

Letter dated 14 August 2019:

{i) Mr Ado Krige be interviewed to obtain his version of events as fallure to do so is
contrary to the principle of "audi atieram partem” (hear the other party);

{i) NLC investigators to engage with the CIPC to obtain evidence relating to the
resignation of Mr.Johannes Letwaba as a Director of Lipbrand;

() The NLC to ensure that no actual or percelved confiict of Intarest with friends
and famlly exdsts in grant fund applications;

(iv)Recovery of funds paid to Denzhe and pursuit of a criminal case in line with
Section 76(1)(f) of the PFMA,;

{v) Feadback with timelines on the recommended remedial actions within 30 days
from the date of the letter; and

(w).;«olisat)bf all approved Proaclive Furding Projects for the past three years (2016-

j\p\
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Letter deted 22 August 2019

() The name of the Independent Service Pravider Investigating the aliegations of
confiict of intereat against the COO of the NLC;

(i) The process undertaken to appoint the Service Provider;

(iii) A.copy of the Terms of Referancs for the investigation;

(iv) Expected date for the finalisation of the report; and

(v} A list of all the Proagtive Funding Prejects approved by the NLC

As the response is long overdue your urgent feedback on the above-mentioned issyes
should reach the Minister no later than Thursday 7 November 2019.

Yours sincerely

4.,
oosa Ebrahim

Chief of Staff: Office of the Minister

November 2019

M Y4
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4 November 2019

Dear Mr E Pate!,

ALLEGATIONS RELATED TO PRO-ACTIVE FUNDING ALLOCATED PENZHE PRIMARY
HEALTHCARE NPO

Reference is made to my correspondence to the Minlster dated 14 August 2019,

The NLC has requested engagement with relevant officlals from the dH Intemal Audit Division on
certaln matters.

The NLC is in the process of implementing the proposed remedial actions detelled-In vour
correspondence dated 14 August 2019 and a report on the implementable actions will be submittad to

the Minister In due courss.

I frust you find the above In order.

Yours Faithfully

Q\/a )

Prof NA Nevhutanda
Chairperson of the National Lotterles Commission

Ll
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Minister Ebrahim Patel
Minister of Trade and Industry
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18 November 2019

Dear Minister E Patsl,

ALLEGATIONS RELATED TO THE PRO-ACTIVE FUNDING ALLOCATED TO DENZHE PRIMARY
HEALTHCARE NPO

The meeting held with the Minister and Director General of the Department of Trade and Industry on
18 November 2019 bears refersnce.

| wish to thank you for the opportunity to discuss my term of office as Chalrperson of the Board of the
National Lotteries Commission (NLC), as well as your understanding and guidance provided during the
session. | trust that the clarification provided on the matter will add value to the Minister and the

Department’s congideration.

On the NLC's internal issues raised by the Minister, ! have taken note and provided the Commissioner
with an overview of the concems raised by the Minister.

The Commissioner has reminded me that the Commission received correspondence from the Minister
dated 14 August 2019, whersin the following were highlighted:

1. Extract from Minister's Correspondence: The NLC Instructed Independent investigators to
include the findings of the previous report and of further work complated to addrese the

short comings Identifiad by the ddl.

NLC response: The NLC Board comimissioned and tabled to the Minister the following three
independent Inmﬁggtbn reports in line with sections (10)L. and 10{0) of the Lotteries Act. the

Bogrd Msmiern: s A Braken (uaktors Repiosenisiw], by O Donder, Prod YH Gooien, Aty WE Hans Extabizhed in ot pring Art
D WA MEagEarala, Prof NA Mevhutaoa {Chalnperson), As Homoemelelo Nens €0ompeny Saoretony) of 1007, ax ane
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PFMA, Treasury Regulations and NLC policies relating to matiers of fraud. The NLC is of the
considered view that all allegations brought to the NLC's attention through media articles were
comprehensively addressed in the below-mentioned reporis.

INVESTIGATION REPORTS INVESTIGATION STATUS
Buyeiekhaya Concluded and closed with recommendations

mnplementad.

Denzhe
= Denzhe initial report dated 3 March 2018 Concluded and closed with recommendations
+ Expandad Scope report dated § May 2019 of the investigation accepted and implemented.

s Further expanded scope 30 Seplember 2010 | See below for status of the Minister's
recommendations

Vhafamadi Concluded and closed with recommendations
of the investigation accepted and implemented.

2. Extract from Minister's Correspondence: Additionally, that the NLC has expanded the
scope of investigation to Include Vhafamadi Secondary School.

NLC response: The independent investigation found no misappropriation of NLC funds in terms
of Vhafamsadi. The recommendations of the Invesfigation were implemented, with cne of the
recommendations instructing the NLC fo relesse the oulsfanding tranche peyment of
approximately R2 miilion for conclusion of the profect, Picase see enclosed annexed: Vhafamadi
report - Annexure A

The NLC awaits feedback from fhe Ministsr in this regard.

3. Extract from Minister’s Correspondence: The dti internal Audit has also noted the
outcome of the Buyelokhaya Investigation and that the allegations have not been
confirmed.

NLC response: The oulcome of NLC's independent invesligation into Buyelekhaya categorically

statas that there was no misappropriation of funds and that the non-financial related ellegations
were basoless, The then Minister of Trade and Industry (Mr Rob Davies) accepied the autcome

gl
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of the investigations and NLC has implemented all recommendations from the report. Please see
enclosed annexed: Buyelskhaya report and Ministers correspondence — Annexure B

4. Extract from Ministers Correspondence: The dti reviewed the revised forensic report
recelved on 3 May 2019 and note that certain shoricomings were not addressed. Glven the
seriousnass of the allegations the following concerns which have been raised must be
addressed: Mr Ade Krige should be Interviewed to obtain his version of events as failure
to do go |s contrary to the principle of “audi alteram partem"” (hear the other party).

NLC response: The NLC has provided Mr Krige ample opportunity fo salisfy the audi alteram
partem rule. Enclosed is a detaited report on exiensive engagement with numerous individusfs
within NLC and NLC mediators. In the report submitied on 9 May 2019, Mr Krige refused fo meet
with the NLC's investigalors during the investigation, thereby refusing the right to be heard for
purposes of the investigation report. The investigefors made several telephonic attempts fo meet
with Mr Krige and visit the site. Mr Krige advised he was only prepared to mest with NLC
investigators only If the investigators would be negotiating settfement. Mr Krige further advised
NLC investigators that he had akeady met with representatives from the dli and therefore saw
not point of mesting with NLC Investigators. {See annexure 25 of Further Extended Scope). This
statement Is corroborated by confirmation received from a representative of the dtl that an
engagement was held with Mr Ado Krige as mandated by Minister Patel to conduct a site visit.
The NLC Is yet to receive nolificstion of this engagement or refated report. The investigatars
have relied on previously recorded engagements (annexed as Annexure C) to amive at their
findings. The NLC has requesited from internal audit of the dti an engagement (annexed as
Annexure D) relating to the Minister's cormespondence and lo discuss their mesting with Mr Ado
Krige together with the terms of referance of the indapendent assessment. The meeting was
subsequently declined by the dti's Chief Audit Executive; we awall further engagement on this
maiter.

b. Extract from Minister's Correspondence: Investigators did not engage with CIPC to obtain
evidence relating to the resignation of Mr Johannes Ledwaba as a Director of UpBrand

NLC response: The independent Investigation was comprehensive and the said CIFPC document
was provided as follows:

Jm
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INVESTIGATION REPORTS ANNEXURE

Denzhe

2019

2019

» Expanded Scope report dated 3 May

e Further expanded scope 30 Seplomber

report

report

Annexure 25, page 314 of the Investigation

Annexure 22, page 131 of the Invastigation

5. Extract from Minister's Correspondence: In view of the two forensic investigation reports
from your independent investigators and in light of the investigation outcome, # is evident
that the Proactive Funding allocated to Denzhe was not used for its Intended purpose. |
have also noted that there s an ongoing court process between the two external parties
as stated in your forensic report. The NLC has signed a grant agreement with Denzhe and
an amount of R27 585 625 was paid to Denzhe. The outcoms of Investigation ie without
evidence that the drug rehabilitation centre was completed.

NLC response:

Finding of misappropriation of R27 585 625.00 was not confirmed through the investigation
repori. The summary of findings is detailed below: The NLC will pursue recovery of the last
tranche payment of R5 585 825.29, where a satisfactory progress report has not been submitted
in order to close the project.

DENZHE

Findinge : 3 March
2012 Report

INVESTIGATORS
FINDINGS
Denzhe was found to have
contravened the provisions of
Clause 2.2.3 of the Grant
Agresment by using grant
monies for plrmoses that
they were not intended for In
relation o two payments
tofaling R535 240 from
Denzhe's bank account

INVESTIGATORS
RECOMMENDATION

terme of its delinquency policy.

it is recommended that the NLC
deals with the above matter in

IMFLEMENTATION

STATUS
The amount of R535 240.00
wag pald  back to

baneficlary’s account, The
beneficiary was listed on the
delinquency panel.

Recovery of R5 585 625.20
for last tanche where
progress report was not

/

i
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DENZHE

amamber of

INVESTIGATORS
FINDINGS
towarde two Ocean Basket
franchises.

INVESTIGATORS
RECOMMENDATION

IMPLEMENTATION
STATUS
submitled is underway

Findings : 3 March
2019 Report

it was found that Denzhe
wae not hijacked as aleged
by the newspaper article(s)
and Mr. Ramulifho wes
appointad as Chairperson in
terms of a valid resclution
teken by the Board of
Denzhe and Ms. Tshikalange:
has baen reinstated to her
position as chairperson by a
fucther resolution.

k i recommend thet Denzhe
exercise thalr rights in so far as
the remedies for seeking a
retraction by the newspaper(s)
of tha above allegation as |t s
Injurious to the name of Denzhe
and the NLC as a funder,

Not applicable to the NLG

Findings : 3 March
2019 Report

it Is found that the aricle In
question and other articles

published subsequent
thersto contain
confidential beneficiary

information and therefore gre
in confravention af

Roguiation 8.

tt Is recommended that the NLC
conduct a GMS audit trafl on al
employees who accessed the
Penzhe project and further
conduct an investigation into the
leaking of confidential
baneficiary information,

An infemal investigation in
this ragard i In progress,

Findings : 3 March
2019 Report

The facts In relation fo the
sllegations levelled agalnst
the COO regarding confifct of
intereat or parcaivad conflict
of interest on his part did not
pass the jurdsprudence on
the principlas refating to
conflict of interest and thus
no finding of conflict of
interest could be made.

The principle is essentially
that: “Whara one man stands
te¢ ancther In a posilon of
confidence involving a duly
o protect the interest of that
other, he is ot allowed to

It is rqcommanded that the NLC
considers wiritihg  to  the
newspepers and demand &
retrecion of the &bove

allegation.

The NLC Is considering its
options.
Mr Letwaba has Instituted

legal aclion agsinst the
author of the report.

i
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DENZHE INVESTIGATORS INVESTIGATORS IMPLEMENTATION
FINDINGS RECOMMENDATION STATUS
make a secret profit &t the
othar's expense or piace
himsalf in a posilion where
his interests conflict with his
duty...”
| Findings : 3 March | Denzhe was found 1o have | K is recommended that whare a | Incoporation  infe Grant
2012 Report failod to conduct a proper | beneficiary is funded in respect | Funding Policy and SOP

due diligence iwestigation
before entering into @
contract with House
Regeneration (HR). The
above Is a violation of the
directive set out in Clause
71410 of the Grant
Agresment.

of a project that involves the
construction of any Immovable
struciure, such  beneficiary
ought to satisfy the NLC with
aither of the following before the
first tranche is pald:

55.1.1 Proof of ownership of
lend {ile desd);

5512 A signad offer to
purchaes; oy

55.1.3 Permission to occupy
in respect of tibal land.

underway.

Findings : 3 March
2019 Report

I is found that Ms. Anna
Aletta Johanng Krige
(Spousge of Mr Krige) is the
titte deed holder over the
tand upon which the drg
rehabiliietion centre is being
buik, and as & result Denzhe
does not have any real rights

over the property.

It is found that HR is not
registered with the DSD and
has been instructed to abort
its operations by tha DSD.

Taking intc account that

there is an ongoing legal
dispute batwean the parties,

it Is recommanded that the NLC
monitors the court case and if
the court finds in favour of
Denzhe, the MLC must
infervene to ensure that monies
are used for the intended
purpose. Should the court find
In favour of the Dafendants, the
NLC must take the necesssry
steps provided for In the

Palinquancy poicy.

NLC hes procasded 1o list
beneficlary the
delinguency commites and
recover the fast iranche
payment of RS 585 625.29,
which  prograss  report
remsaing oulatanding

on

I




DENZHE

INFRONRL LCITNEREES CONNSSAR

a mamber of

INVESTIGATORS
FINDINGS

ths invesligators found it
dificut to make other
recommendations as there
are clear “dispute of facts’ as
gome issues of consideration
in the attached report also
form pant of the dispute that
has now been refemed to
cowl and is considered to be
stib4udica.

INVESTIGATORS
RECOMMENDATION

IMPLEMENTATION
STATUS

Findings : 3 May
201¢ Report

Wa found that Denzhe
submilited prograss reports in
line with dause 7.1.1.1.2. of
the Grant Agraement for the

NLC has proceeded to fist
bensficlary on the
delinquency committes and
recover the last tranche

period between October paymant of RE 685 626.28,
2019 and June 2017 which progress  report
remaina outstanding

Findings : 3 May | We found that sithough the | We recommend NLC impose & | Incorporation Into  Grant

2019 Report Grant Agresment imposes a | condition in the grant agreement | Funding Polley and SOP
duty on beneficlades to | that beneficiaries must report on | underway.
follow a compeliive process | prosurement of contractors and
in the appointment of service | provids proof that an open and
providers, direct appointment | compelitive  process  was
is st possible and | followad in  appointment of
beneficiariez ara not require | service providers,
ic report on procurement
aspect
Findings : 3 May | Wa Imaged the COOs lapiop | No further recommendation No action required
2019 Report with Lwesl Technologles and
found ne comespondence
between COO and his
brother. Accordingly there
was no conflict of interest or
percelved conflict of interest
on the part of the COO in
relation to Denzhe project
Findings : 3 May | We found that Denzhe falled | No further recommendation Incomporation  into  Grant

2012 Report to conduct proper due Funding Policy and SOP

T %
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DENZHE INVESTIGATORS INVESTIGATORS IMPLEMENTATION
FINDINGS RECOMMENDATION STATUS
diigence In appointment of underway on procurement
HR of service provider.
Findings : 3 May | We found Denzhe failed to | No further recommendetion Incoporation  info  Grant

2019 Report

conduct propar due diligence
In line with 7110 In the
appointment of a contractor.

Funding Policy and SOP
underwsy on procurement
of service provider

Yo further found that the
NLC has since appointed a
panel of engineers to assisl
beneficiarles with infer alig
conducting due diligence on
the contraciors in relsied
projects.

6. Exbract from Minister's Correspondence: Given the above, and In the spirit of good
governance, | thus recommend recovery of the funds paid to Denzhe and pursuit of a
ctiminal case In Hne with section 78{1){f} of the PFMA which states that “12.5.7 When it
appears that the stete has suffered losses or damages through criminal acis or possible
criminal acts, the matier must be reported, in writing, to the accounting officer and the
South African Police Service. In the case of omissions, the matter must be reported, In
writing, to the accounting officer. Whether or not the person is still In the employ of the
state, the accounting officer must recover the value of the loss or damage from the
parson responsible. 12.56.2 The accounting officer may write off and disclose losses or
darnages arising from criminal acts or omissions if, after a thorough investigation, It Is
found that the loss or damage is irrecoverable.”

NLC response: In line with NLC records and investigation raport the beneficiary feiled to comply
In relatfon with submission of progress repoit of the last tranche of R5 585 625.29 due io the on-
going fitigetion befween the parties. The NLGC Grant Agreement states that NLC may recover
grant in instances of non-compliance with the Grant Agreement. The NLC has implementsd the
Policy on Delinquent beneficiaries for the outstanding emount and recovery underway in line with
PFMA aligned NLC policy debf straisgy.

Im
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Extract from Minister’'s Correspondence: Although the Investigation did not find any
evidence of conflict of interest concerning the brother of Chief Operating Officer, the
Department Is concemed with potential issues of conflict of interest and discourages
grant funding to family members and friends. Moving forward, this matter must be closely
monitored to snsure that no actual or percelved conflict of interest with famlly and friends
exists in grant funding applications. In addition, | am referring the Department,
conslderation of policy guidelines on conflict of interest ralating to public entlties for
advise to the Ministry

NLC response: Investigators tested for confiict of interest and found that there was no confiict of
interest identifled in respect of Mr Johannes Letwaba and Mr Phillemon Letwaba, as also
assessed and expressed in the Ministers comespondence. The NLG continues to monitor and
enhance s internal processes on management of confilct of Interas.

Extract from Minlkstor's Correspondence: The dti is of the view that publie confidence
should be promoted with respect to Proactive Funding and | therefore request you
provide the dti Intarnal Audk with a list of approved Proactive Funding Projects for the
past three yeara (2016-2018) to anable the unit to conduct an independant assessmeant of

the funding granted for the period.

NLC response. The AGSA conducied an independent assessment during the 2018/18 audit of alf
profect files and site visk verification of pro-actively funded projects. The NLC has requested
from internsal audit of the dff 8 meeting relating to the Minister’s corespondenca and to discuss
the terms of reference of the independent assessment. The meeting was subsequently declined
by the diti's Chief Audit Executive; we awalt further engagement on this matler.



o
IENTIONARL LOTRERIES COMMSSIoN
amember of proup

| trust you find the above In order.

Yours Faithfully

N
ALy TG
Prof NA Nevhutanda
Chalrperson of the Board of the Natlonal Lotteries Commission
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Minister Ebrahim Patel

Minlister of Trade, iIndustry and Competition
The dti Campus

77 Meintjies Street

Sunnyside

Pretoria

0001

20 February 2020

Dear Mr E Patsl,

DOCUMENT REQUEST FOR MEETING TO BE HELD ON 20 FEBRUARY 2020
The purpose of this correspondence is to provide the Minister brief on the information provided.

Pro-Active Funding Policy
The policy is provided for the Chairperson of the Board and the Commissioner to provide members with
an overview of the Pro-Active Funding process.

Appointment of Independent Audit Flirm

the Board has offered any member of the public an unrestricted platform to report any acts of
wrongdoing, corruption or fraud through the appointed independent audit firm, Sekela Xabiso to provide
all evidence, without limitation and including evidence on independent investigations already concludad
and submitted to the Minlster and Ministry.

Contravention of Regulation 8 of the 2001 Regulations to the Lotterles Act 67 of 1997, as
amended.

GroundUp has been relentless in publishing misleading information on the NLC, despite numerous
advice on the imlawfulness of such action. As such the Commission was left with no option but to
pursue legal remedies pursuant to its obligation to protect applicant and beneficiary information which
continues fo compromise the duty of the NLC to protect its applicants and beneficlaries against
contravention of applicable provislons in the Lotteries Amendment Act as well as POPI and PAIA
provisions.

CHAMGING LIVES
ot Hermiares ks A Bworm {Minizizr's Represeatative), [ O Dondur, Pl YN Goxen, Ady WE H redorms o
v T Mpstaivhanddila, Prod NA memmamwmnu o
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1. POLICY STATEMENT

11 THE GOVERNING 8CQDY — Governing Compliance with laws and ensuring cansideratfon of adherence
to non-binding rules, codes and standards
1.2 The Board of the NLC is committed te integrity based performance that protects and enhances the

value and reputatlon of the National Lotteries Commission. The Board understands not only the
obfigations created by legislation but the rights and protections legislation affords the Commission.
The Board adopts a holistic view of how applicable laws, non-binding rules, codes and standards
reiate to one another,

The Board recognises the role of compliance with applicable regulatory requirements plays in the
govemance and sustainability of the Commission and undertakes to subscribe to fundamental
principles to ensure compliance with relevant legislation.

In discharging its dutles of ensuring that the NLC complies with all prescripts of the law, the NLC
Board commits that the NLC shail conduct its business In accordance with the letter and spirit of
applicable regulatary requirements and ensure that appropriate policies, frameworks and relevant
resources are committed to promote a cutture of compliance within the Commission.,

2. CORE VALUES

21 The NLCis committed to achieving sustainable growth through the practice of good corporate
Bovernance, provision of excellent service and sound regulatory practice.

3. LEGISLATIVE FRAMEWORK
3.1 This Policy is guided by the primary legislative framework as indicated on Policy Manager

AUTHORISED FORIMPLEMENTATION _ APPROVER
Ms. TCC Mampane | | Prof NA Nevhutanda
| Commissioner Chairperson of Board

R N7

|_ Date of Approval | 12March 2019 | Date of Approval ) | 120l

of Approval 4t -
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4. DEANITIONS

Board
Means the Board of the NLC appointed in terms of section 3 of the Lotteries Act. - .
Commissioner ‘
| Means the Commissioner of the NLC appointed in terms of section 28 of the totteries Act. -
NLC
|_  National Lotterias Commission as defined In the Lotteries Act No 57 of 1937 as amended -
€00 1
Chief Qperations Officer S - - ‘
DA |
| Distribution Agency - S - S ]
| 1)
~ Department of Trade and tndustry o e - .
MEE
Monitoring and Evatuation - B - - _‘
‘ NDP
National DevelopmentPlan S - -
NLC I
~ National Lotteries Commission - S - ‘
. NOT |
. National Lottery Distribution Trust Fund e -
PFMA

l_ Public Finance Management Act

R S

AUTHORISED FOR IMPLEMENTATION APPROVLER

Ms. TCC Mampane | | Prof NA Nevhutanda '
Commissioner Chairperson of Board — .
R b e
| Date of Approval | 12 %a&c_#éomi_z' “ | Date of Approval N 12@4&%;9"-) |
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5. PURPOSE
5.1 The National Lotteries Commission (NLC) was established in 1998 to regulate the National Lattery and

to oversee the distribution of funds 1o good causes. The NLC reports to Parllament through the
Department of Trade and Industry {dti).The Amended Lotterles Act Number 32 of 2013 makes
provision for pro-active funding. It states that “the Commission may, upan request by the Minister,
Board or its initiative in consuitation with the Board, conduct research on worthy good causes that may
be funded without fodging an application prescribed in terms of the Act”, The Act provides an
apportunity for the Commission, Board and the Minister to pro-actively fund worthy good causes that
are aligned to broader developmental agenda of the country such as National Development Plan {NDP),
Government Nine (3] Point Plan etc.

5.2 In this model, the broad project idea originates with, and is developed strategically and pro-actively by
the NLC, based on research conducted. Pro-active funding may also be made available for emergency
support following natural or other disasters.

6. SCOPE
6.1 This policy shall apply throughout the NLC including its provincial offices.

7. PILLARS OF THE POUCY

71 NLC FUNDING MODEL

7.1.1 The NLC Funding Model principles espoused in this policy are Informed by Section 24 paragraph 3 and
4 dealing with the functions of the Commission:

7.1.2 Paragraph 3 states that: “The Commissian may, upon raquest by the Ministar, Board or its own
initiative In consultation with the Board, conduct research on worthy good causes that may be funded
without lodging application prescribed by the act. (Pro-Active Funding)

7.1.3 Paragraph 4 states that: “The Commissian may, upon request by the Minister, Board or on its initiative
in consultation with the Board, invite applications for grants from worthy good causes in the prescribed
manner” (Application based)

AUTHORISED FOR IMPLEMENTATION APPROVER

Ms. TCC Mampane | Prof NA Nevhutanda
Commissioner Chairperson of Board
i Sy I
&, [" H % | /”l-‘g\)
_ Date of Approval |12 March 2019~ | Date of Approval | ;Zﬂ%__ #2015 B
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7.1.5 Twa modes of funding constitute the model, namely:
i. Application-based funding; and
it. Proactive Funding

The application-based funding mode will follow the normal application process as outlined In the
Grant Funding Policy, while pro-active funding mode will follow the pracess outlined on the process
flow above. Both madas involve thorough monitoring and impact evaluation as a basis for assessing
the return in NLC lnwvestment.

7.2 PRO-ACTIVE FUNDING

7.21 Planned pro-active funding

7.211 Research

7.2.1.2 The Business Development Department {BDD) will conduct a research to identify strategic areas that
should be considered for funding through pro-active funding. The research can be conducted through
the collection of primary data or analysis of secondary data (desktop study).

7213 Selection of implementing organisation

7213.1 The Grant Funding Department will cansult key stakeholders in selecting the most appropriate
organisation to implement the project. Capacity and ability to implement the project will serve as the
key factor In selecting the implementing organisation.

7.21.32  Organisations implementing the project will be sejected in accordance with the relevant sector within
which the proactive funding project resides, i.e.; a charity organisation in case of a charity project.

7.2.13.3  Unless otherwise, organisations implementing proactive funding projects must reside within the area
and/for province within which the project is being implemented. In cases where there are no
registered organisations within the dentified/affected community, the NLC will assist the community
in registering an organisation.

722 Assessment and Evaluation

7.2.21 The Grant Funding Department will assess, evaluate and recommend funding for approval in fine with
the approved Delegation of Autharity.

7.23 Approval

7.2.3.1 The pro-active funding will be approved in line with the approved Delegation of Authority.

7.24 Assurance Committee

7.24.1 The NLC will establish assurance committee that consist of three members of the DA. The role of the
caommittee is to conduct quality assurance on the process followed above. The Committee ensures
that allocations are appropriate and adequate.

725 Monitoring and Evaluations

P.UTHOF{ISED FOR iIMPLEMENTATION APPROVER
Ms. TCC Mampane | Prof NA Nevhutanda '|

Commissioner Chairperson of Board

. il Neyzz»e
Date of Approval | 12 March 2019 | Date of Approval 11 : -
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7251 Manitering and evaluations (M&E} site visits will be canducted to establish compliance to the agreed
terms and the impact of the funding,

7.26 Reporting

7.26.1 The funded arganisation witl be required to submit interim and final reports as outlinad in the Grant
Agreement and implementation Plan.

7.2.7 Board Consultation

7.2.71 In line with the approved Delegation of Authority, the NLC witl consult the Board on approved pro-
active funding prolects. Consultation refers to advising, keeping abreast, or notifying the Board about
pro-active funding projects. Baard consultation might tzke ptace at any stage of the process ranging
from project identification to implementation.

73 Unplanned pro-active funding

731 Emergency, natural and other disasters

7311 Emergency or disasters are events that have adverse effect to the wellbeing of the soclety and require
urgent intervention. Emergency, natural or other disasters can be identified internally or axtarnally.

74 Selection of Implementing Organisation

741 The Grant Funding Department will consult key stakeholders In selacting the most appropriate

organisation to implement the project. Capacity and ability to implement the project will serve as the
key factor in selecting the implementing arganisation.

7.4.2 Organisations implementing the praject will be selected in accordance with the relevant sector within
which the preactive fundfing project resides, i.e.; a charity organisation in case of a charity project.
Unless otherwise, organisations implementing proactive funding projects must reside within the area
and/or province within which the praject is being implemented. in cases where there are no
reglstered organisations within the identified/affected community, the NLC will assist the community
in registering an organisation.

7.5 Assessment and Evaluation

7.51 The Grant Funding Department will assess, evaluate and recommend funding for approval in line with
the approved Delegation of Authority,

76 Approval

7.6.1 The pro-active funding will be approved in line with the approved Delegation of Authority.

7.7 Assurance committee

7.7.1 The NLC wilk establish assurance committee that consist of three members of the DA, The role of the
committee is to conduct quality assurance on the process followed above,

7.8 Monitoring and evaluations

7.8.1 Monitoring and evaluations {M&E) site visits will be conducted to establish compllance to the agreed

terms and the impact of the funding.

AUTHORISED FOR IMELEMENTATION APFROVER
Ms. TCC Mampane i Ptof NA Nevhutanda
Commissioner ‘ y ' | Chairperson of Board —
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79 Reporting
79.1 The funded organisation will be required to submit interim and final reports as outlined in the Grant

Agreement and implementation Plan. The NLC will take corrective actions against organisations that
fails to submit reports within the agreed time frames,

7.10 Board consultation

7.10.1 In line with the appraved Delegation of Authcrity, the NLC will consult the Board on approved pro-
active funding projects. Consultation refers to advising, keeping abreast, or notifying the Board about
pro-active funding projects. Board consultation might take place at any stage of the process ra nging
from project identification to implementation.

711 CREATION CF LIABILITY

7.11.1 When the Quatity Assurance Committee makes a decision to allocate funding for pro-active funding
projects, a grant liability will be created. This will be done In line with the Grants Financiz!
Management Policy.

7.12 CANCELLATION AND RECOVERY OF GRANTS

7.12.1 Cancellation of a grant refers to annul or invalidation of the Grant Agreement entered into batweaan
the NLC and the grantee, The Commission shall have the right to cancel a Grant Agreement under the
following scenarios: breach of Grant Agreement; voluntary cancellation of the Grant Agreement by
the beneficiary due to various reasons; cancellation due to identification and/or determination of
irregularitles from the beneficiary organisation; or any other reasons that the Minister considers
enough o warrant cancellation as set out in Section 31 of the Act.

8. DISPUTE RESOLUTION

8.1 Complaints and grievances will be dealt with in terms of approved NLC Grievance Procedures
9. DEVIATION
9.1 The Board delegates authority to consider written requests for. deviations from this policy to the

Commissioner,

10. SANCTIONS
10.1 Employees who do not adhere to this policy shall be subjected to disciplinary measures in terms of the
Disciplinary Procedures of the NLC.

11, POLICY REVIEW
11.1 This policy shall be reviewed annually or as and when required by the Board

AUTHORISED FOR IMPLE MENTATION APPROVER

Ms. TCC Mampane Prof NA Nevhutanda
Cormmissioner Chairperson of Board _
| Date of Approval 12 Qla&cwmi Date of Approval | 1)@%{&_1}_‘:_ - |
PagaSof 8
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AttomeysiCoaveyancersiNotariesiAdministrators of Estates & Labour Law Pructilionemn
71 Columbine Avenus P.O Box 1404
Mondeor Kordeor
201 2001
Johanmesburg
Tak (11 941 2684 Email:
Tel; 082 573 5T Web: z
Pa: 0410421440 Efax; 085 269 3815

DATE: 02 March 2020  OUR REF: REF: 244/PCN11042020 ' YOUR REF:
TO: | | o
The Minister of Trade and Industry Departments
Honourable Mr Ebrahim Patel

Per E-mail: mebrahim@thedti.gov.za

AND TO:

The Director-General of Trade and Industry Department
Mr Lionel October

Per E-mail: loctober@thedti.gov.za

RE: CIVIL SOCIETY CONCERNS WITH PROTECTION OF NLC BENEFICIARIES’
INFORMATION

We refer to above matter.

AttomeysiConveyancersiotaries/Administrators of Estates & Labour Law Practitioners
Director: Popela Cofiat Maake {LLE/LLM UniLim)
Polokwane Branch: 152A Marshal Street, D700, Tel: 015 205 7682, 016 201 3603, Fax: 015 261 3848

Though Hoeavens Might Fall- We ensure that Justice Prevalls




We confirm that we act on behalf of the United Civil Society in Action, our client in
above matter and at whose specific instance and request we direct this
correspondence to you.

Our client is a lobby group campaign representing various Non-Government
Organisations in South Africa inclusive of #NotinMyName, SANGOCO, Independent
Beneficiaries Forum and SANGONeT

It is our instructions that continuous media reporting has been heightened about
alleged widespread corrupt activities, nepotism and mismanagement within the
National Lotteries Commission over the past months, and our client has been in the
forefront calling for engagement on the matter through several communiques written
to your office with no respense.

it has however come to the attention of our client that reporters of these allegations
have been used by certain media houses to attack the integrity of individuals and the
commission, to the extent that the Minister of Trade and Industry has been called
upon to suspend the NLC board and put the commission into administration, if the
commission does not release the full details of the beneficiaries on its database.

The National Lotteries Commission is constituted by the Lotteries Act 57 of 1997 and
is under the authority of the board. In terms of Section 67 of this Act, it is provided
that:

“ (1) Subject to the Constitution, any legistation which may be enacled in pursuance
of sections 32(2) or 33(3) of the Constitution or any other relevant law, no person,
including the Minister, a member or employee of the board or the Department, ora
former member or employee of the board or the Department, may-

Attorneys/ConveyancersiNotaries(Administrators of Estates & Labour Law Practitioners
Director: Popela Coffat Mazke (LLB/LLM UniLim}
Polokwane Branch: 1524 Marshall Street, 0700, Tel: 015205 7682, 015 204 3593, Fax: D15 291 3848

Though Heavens Might Fall- We ensure that Justice Prevails



(a) In any way disclose any information submiited by any person in connection
with any application for any license, certificate or appointment under this Act:
or

(b) Pubilish any information obtained in contravention of paragraph (8), unfess
ordered to do so by a court of law or unless the person who made such
application consents thereto in writing.

(c) Any person who contravenes subsection (1) shall be guilty of an offence”.

Our client has learnt that the Office of the Minister of Trade and Industry is being
pressured to put the National Lotteries Commission under administration in the event
where the National Lotteries Commission does not disclose publicly the full details of
its beneficiaries including the value of the grant received by them, and our client
and/or the constituent members thereof are indeed beneficiaries of the National
Lotteries Commission. Any publication of our client's personal information will be in
contravention of this Act and our client is prepared to invoke it to protect its personal
information.

It must be noted that our ctient and its constituent members welcome and supports
all the efforts to root out corrupt activities but maintain that due process and the rule
of law should be adhered to at all times whereas nefarious methods must not be
entertained at all. Our client has taken a stern stance against this; hence they will be
marching to the Office of the Minister of Trade and Industry this coming Thursday the
05* March 2020 to hand over a memorandum at 11h00am.

It is concerning that the Minister is amenable fo act in this manner from allegations of
certain media houses who have shown to have an interest and a different agenda
without proper investigation of these alleged corrupt activities, nepotism, and
mismanagement, and in the process putting private information of our client in the

AttorneysiConveyancersMotares/Administrators of Estates & Labour Law Practitioners
Director: Popela Coffat Maake (LLBA LK UniLim)
Polokwane Branch; 152A Warshall Strest, 0700. Tel: 015 295 7662, 015 291 3593, Fax: 015 291 3848

Though Heavens Might Fal- We ensure that Justice Prevells
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public without their consent, which is in direct contravention of our client’s rights in
terms of the Protection of Personal Information Act 4 of 2013.

The personal information of our client is protected by this Act, and the National
Lotteries Commission and the Minister of Trade and Industry have to comply with the
requisite of this Act in full, in order to render the personal information of our client fo
be in the public interest for it o be disclosed publicly and only after following the
prescribed procedure as per the Act, which unfortunately have not been followed.

It is our further instructions that in the event that the Office of the Minister of Trade
and Industry is on a path of ridding the National Lotteries Commission of the alleged
corrupt activities, we are more than able fo assist and cooperate in the investigation
thereof when that ultimately gets to be set up, but that splashing of our personal
information in the media without due regard to our client’s right to privacy as
enshrined in the Constitution would be exceeding the authority of the Office of the
Minister.

In retrospect to the NLC put under administration, our client feels that the activities of
the commission shall be interrupted, thus affect the beneficiaries - being the civil
society organizations depending on the funding disbursed by the NLC.

It is therefore our instructions to the Minister to refrain from threatening the National
Lotteries Commission to disclose our client’s personal and private information to the
public, failing which, we are instructed to launch an urgent court action to interdict
the Minister from these acts in order to protect the interest of our client.

Our client’s rights are reserved, and we hope that above is in order.
AttorneysiConveyancersiNotariesiBdministrators of Estates & Labour Law Practitioners
Director: Popela Coffat Maake (LLBYLLM LiniLim)
Polokwane Branch: 1524 Marshall Street, 0700, Tel: 015 295 7682, 015 201 3593, Fax: 015 291 3848

Though Heavens Might Fall- We ensure that Justics Provails



Yours Sincerely

Popola Maake Attorneys

Attorneys/ConveyancersiMotaries/Adminfstraters of Estates 5 Labour Law PracBitioners
Director: Popela Coffat Mazke {LLBALLM UniLim)
Polokwane Branch: 152A Marshall Street, 0700. Tel; 015 205 7682, 015 201 3593, Fax: (15 201 3848

Though Heavens Might Fall- We snsure that Justice Prevails
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Lottery supporters march against journalists who exposed
corruption

spstad By: Elna Schivtz  on: March 10, 2020 I News

—
.

R—

Hundreds of people marched to the Department of Trade and industry In Pretoria/Elna Schotz

Inderthe umbrefia of United Civil Sociaty in Action, hundreds of peaple marched to the Gepartment of Trade and industry (BT} In Pretorla on
Thursday. Thay handed over a memorandum cailing for action to be taken that protect NGUs and beneficiaries who recelve funding from the Nationa
_otterfes Commission (NLE).

“he march was aimed at GroundUp and freelanca reporter Raymond Joseph who have since 2018 been running reports exposing unfinished projects
wnd mlsspending of Lottery funds, At one point the protesters chanted: “Voetsek Raymond Joseph™,

“he march was organised by the Independent Beneficiaries Forum, South Africa National NGO Coalltion (SANGOCO), Southern Africa NGO Network
SANGONET) and #NotinMyName.

‘he organiser's lalmed there were over 3 500 people, But police officers at the march and this reporter estimate that at no time were there more
han 1 000 marchers. Attendees came In buses from Gauteng as well as the Western Cape, Eastern Cape, and North West.

“he memo calls for the minister, Ebrahim Patel, not to publish civil society Informatian, such as the NLC beneficlaries list, which has been Issued to
rariiament for the past 18 years.

lecently, the NLC decided not to publish its list of beneficiaries for its latest reporting year. This [s the first time this list has not been made pubiic,

fhe issue of consent

resident of 2 group calling itself #NotnMyName, Siyabulela Jentile, said that “one of the conditions [to publish] in fact is that consent must be ghven®
# the organisation. He sald that some of the beneficiaries present at the march were saying that they are not glving this consent,

‘he memarandum alkso says it will “welcome and support all the efforts to rast out corrupt activitles” but calls onthe minlgter to follow due protesses
ind “neither suspend the board of the commission nor put the commission under administration”.

3f particular concern is that actions against the NLC will result in “disruptions in civil sodety's developmenta) activitles®, disadvantaging workers in the

iector and beneficlarles, /l‘[ [V\ %



rabiseng Vilakazi works at Sechaba Commu nity Cate centre in Ekurhuleni, he said she was marching because she wants the NLC ta give NGOs mori
oney. especially those that are run by black peaple,

\e want to fight the corruption that is happening because you'i find mast ef the white arganisations do get & iot of funds,” she said,

further demand in the memorandum is an amendment to the Lotieries Act ta make funding more “favourable to previously disadvantaged
smraunities” and to change the requirement of 8 yeat's break in funding after an erganisation has received short term funding.

averal dozen schoal ehildran were at the march, many wearing United Civll Society In Action T-shirts aver their scheol ciothes.

-ntile said that these were concerned student representatives attending and that when he had queried whether they chould be in school he was told
hat thelr principals had been Informed,

\ngelien Lindi came from Worcester in the Western Cape to march. Shé runs a creche. She sald she had not heard anything about carruption but she
< looking for funding from the NLC. Speaking in Afrikaans, she eaid: "There is no help for us, that is why we are here today.”

‘old to come

11ga Maleho from Kimberley runs a soup kitchen with funding from the NLC, She sald she was invited to the march by someone attha NLC,

;eversl people attending the march did not want to be interviewed by GroundUp, but said that theywere not sure what the march was about but
vere told to comne.

~hief of Staff In the Ministry of Trade and Industry Moosa Ebrahim received the memo. He said: “Tha Lotteries is a child of the Department of Trade
ind Industry and so we are alse very concernad.” He assured the crowds that he would make sure the minister responds and apologised that the
sroups may not have received responses In the past.

‘he meme said the group will seek legal action if the minlster does not take positive action rowards jits demands within three weeks.

teaction ta the march has been critical. RightZKnow issued a statement on Thursday night saying it was “daeply disturbed by the stance taken by the
welf-prociaimead, “UNITED CIVIL SOCIETY IN ACTION" which 1S led by the South Africa National NGO Coalition (SANGOCO) and various other unnamed
wrganisations®,

so-called civil society movement’
[Tlhis so-called Civil society moveme nt, ... appeared out of nowhere in the last couple of weeks, The stated purpose of the march - contained ina

nedia statement issued by SANGOCO on Monday = was 1o raise concerns related to ‘attackers of the NLC™

12K further saitk “What this refers to are the extensive allegations against the NLC related to the Improger and frauduient disbursement and use of
unds as well as confiicts of intesast surrounding monles meant for the upgrading of sanitation facititles at poor schools in Limpope and the Eastern
:ape, Further, there are serlous questians that have been raised related to the subsequent silence arall nd an NLC-initiated investigation inta thesa
Mlegations by an audit firm. The evidence for these allegations has been provided by in-depth investigative journalism carrled out by freelance
purnalist Raymend Joseph through a serias of reports published by GroundUp.”

sernocratic Alllance shadow minister of trade and industry, Dean Macpherson, said he doubts that the publishing of the beneficiarles listwill
segatively affect beneflriaries, because this has not been met with great concern in the past and that it would be in everyone's interest w understand
vhere NLC money is going.

Je sald the civil society groups calfing for action were “nathing other than fronts being pushed by those implicated in wrangdaing at the NLC to cover
1p for their wrongdolng”.

~ORRECTION: The original wording on thie NLCS decision not to publish Jts list of beneficiaries was slightly inaccurate, We have reworded it
B 2020 GroundUp.

Fhis article s licensed under a Creative Commons Attribution-NaDerivatives 4.0 International License,

Sina Schitz is a freelance journalist besed in Protoria and johannesbuig, South Africa, Is the founder of Podmeet, & networking and support profect
‘or the podcasting industry in Cape Town and | Johannesburg.

SroundUp is being sued after we expased doogy Lottery deals involving millions of rands. Please haip fund our defence. You can Supportus
43 Givengain, Snapscan, EFT, PayPal or PayFast.

ielated Articles:

» Adam and Eve, a snake apple s3lesman and a cautlonary media and marketing tale
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w427 (1204321300 MATIGRAL |OTTERIES COMMISSION  National Lotterles Commission (NLC)
info Centre:086 00 65383 o PO Box 1556
webiwwwalcsasigza 9 memberof ' - ' grOUP  graskiyn Square 0083, Pretoria

Minister Ebrahim Patel

Minister of Trade, Industry and Competition E P 1 9
The dti Campus

77 Meintjias Street

Sunnyside

Pretoria

0001

8 June 2020
Dear Mr E Patel,

Parllamentary Question: NA PQ 1039 - BENEFICIARY LIST

The National Lotteries Commission (NLC), as an entity sstablished in terms of section 3 of the Lotteries
Act no 32 of 2013, as amended, a scheduls 3A entity in terms of the Public Finance Management Act
(PFMA), which Is compliant with principles cortained in the Companies Act and King code, has adopted a
corporate governance framework that enabios the NLC to meet corporate govemance expectations a8
well as provide direction, control and accountability by the Gommission.

Accass to information and Information Security

The NLC has taken note of the quastions ralsed and the amourt of information to be collated and prepared
to be able to fully respond o these questions. On the tace of it, the informaftion requested is vast and goes
back {o 2009/10 making the collation thereof an overwhelming task. The NLC information is managed
through the Grant Management System (GMS) and most of the records have been sent through for
archiving. The Commigsion has also migrated from the GMS system to the new Fusion Platform and there

wmm&ammw Wi, OLT Condir  Wr. YN Gordinen  Adv. \WE Hama Tl bt ddn Bz oF dhor A e¥siiac ot 5T
WATE Keked Dy MANMsdzivhantiia P ol KA Haviwiansn (Chalperson) In Norpumaiel Nene (Company Secrelery) PSSO, SO
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is need for time and resources to be depioyed for the purposes of retrieval of record; particularly old
records.

Given the limitations relating to avaliability of staff due to COVID - 19, the retrieval and processing of
information, records retrieval from the old and new platform; the NLC would like to afforded time to retrieve
the records, verify and process the information te be able to properly attend to the questions asked.

We would therefore like to request the indulgence of the requester of information for more time to respond
to the questions. The information requested is dassified as grant information as defined in the Reguiations
of the Lotterles Act, No. 57 of 1997(Lofteries Act), as amended. Ones information becomes available, the
request will be assessed and dealt with in strict accordance with Section 87 of the Lotteries Act, Regulation
8 and relevant legislation goveming access to private information.

Section &7 of the Lotteries Act deals with access to irformation. It provides as follows:

“(1}Subject to the Constitution, any legislation which may be enacted n pursuance of sections 32(2) or
33(3) of the Constitution or any other relevant law, no person, including the Minister, a8 member or
employee of the board or the Department, or a former member or employee of the board or the
Department, may -

(a) in any way disclose any information submitted by any person in connection with any application for
any licence, certificate or appointment under this Act; or

{b) publish any information obtained in contravention of paragraph (a), unless ordered to do so by a
court of taw or unless the person who made such application consents thereto in writing.

(2) Any person who contravenes subsection (1) shall be gullty of an offence.”
The legislation enacted in pursuance of sections 32(2) and 33(3} of the Constitution are PAIA and
PAJA. The PDA and POPI are any other relevant law because they deal with the disclosure of
information.

Regulation 8 of the Regulations recognises rights of access to information and to publish information as
envisaged in the Constitution, PAIA, the Promotion of Administrative Justice Act, 3 of 2000 ("PAJA”) and
the Protected Disclosures Act, 26 of 2000 ("the PDA") and any other law, which would include POPI. This
takes inte account the rights in section 16 of the Constitution, subject to the limitations under PAIA, PAJA,
FDA and POPI. It is clear from section 2 of POPI that one of its purposes is to give effect to the
constitutional right to privacy in section 14 of the Constitution,

Jm
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It must be noted that this matter has been referred to the office of the Information Regulator on or about
12 March 2019 after the continuation of unlawful dissemination of beneficiary Information and demands
from civil society organisations who wrote to pariiamant as well around issues of the unlawful dissemination
of their information.

The NLC has alerted the erstwhile Minisier, the pravious and current parliament about information of NLC
beneficiaries which the purported journalist stored on a computer system outside the NLC's control,
prompting the Commission to approach the State Security Agency for investigation. The investigation by
the State Security Agency is still ongoing. The NLC remains committed to transparency within the
prescripis of the law while balancing the rights and interests of its beneficiaries, hence the insistonce that
information dissemination be managed within the processes of applicable legisiative prescripts

In conclusion, the King 1V code principles state that the goveming body should In its execution of its
govemance role and responsibilities, the govemning body should adopt stakeholder-inclusive approach that
balances the needs, interests and expectations of material stakeholders in the best interest of the
organisation over time. In view of the the above requirements of balancing stakeholder neads, complying
with the NLC’s regulatory universe in terms of Information handling and commitment to delivering the NLC
mandate in an open and transparent manner, the NLC its fiduciary responsibility to ensurs that legisiative
presripts are asherad to and the interest of the NLC and its stakeholders are praserved.

| trust you find the enclosed in order.

( .fll\_s/ -

Y N _!5,- e
=

Prof NA Nevhutanda
Chalirperson of the National Lotterles Commission
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MINISTER
TRADE, INDUSTRY AND COMPETITION
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Private Bag X84, PRETORIA, 0001, the dtlc Campug, 77 Meinties Streel, Sunnyside, 0002, Tek {012) 394 1400, Fax: +27 12 394 0337
v hediic.gov.za

22 June 2020

Prof NA Nevhutanda

The Chairperson: National Lotteries Commission
Block B, Hatfield Gardens

333 Grosvenor Street

Hatfield

0083

Dear Prof Nevhutanda
Publication of beneficiary information

| refer to the various requests by Members of Parliament for information relating to the
beneficiaries of various monies administered by the National Lotleries Commission,
and to the NLC's view on confidentiality of information.

The purpose of this letter is to record my disagreement with the approach adopted by
the National Lotteries Commission to the publication of beneficiary information by the
Commission and to request fo have a change effected in the current practice of the
NLC.

This issue arises out of the interpretation of Regulation 8 of the Regulations Relating
to Distribution Agencies made in terms of section 80 of the Lotteries Act 57 of 1997
(“the Act") in February 2001,
Regulation 8 provides that —~

“8.  Security Information —
(1} Subject fo the Constitution, the Promotion of Access to
information Act, 2000 (Act No. 2 of 2020), the Promotion of
Administration Justice Act, 2000 {Act No, 3 of 2000) and the
Protacted Disclosure Act, 2000 {Act No. 26 of 2000), no

person may in any way-

(a) disclose any information in conneclion with any grant
application or a grant itself;
Lefnpha |n Dikgwebtsans, Diintaseted le Thhokzane « Lufagha bs Kgwabo indastort b Phaoithans « ubmyangs wazekwebo naZimbond iamye
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(b} disclose the contents of a report confemplated in reguiation

6(1); or

(c) publish any information obtained in contravenfion of
paragreph (&) or (b); unless-

@
{f)

(i)

(W)

ordered to do so by & court of faw;

making a bona fide confidential disclosure or
publication to the Minister, the Public Protector,
Parfiement or a commiftee designated by
Parliament, @ member of the South African Fofice
Service or the national prosecuting authority;

the juristic person who mede a grant application and
the board consent thereto in writing prior to that
disclosure or publication; or

provided for in these regulations.

(2} An agency, a person appointed to an agency or ehy person
rendering services to an agency in whatever capacity may hot
in any way disclose any information in respect of or comment
upon a grant application or a grant ftseif unless authorised
thereto in writing by the Minister or the chairperson of the

board.

(3

Any person who contravened subregulation (1) or (2) shall
be guilty of an offence and liable fo & fine or to imprisonment
or to both a fine and imprisonment.”

The NLC has adopted the view that Regutation 8 prohibits the sharing of information
relating to beneficiaries including their names, NPO numbers, grani amounts allocated
to them including the dates when tranches in which respect of these amounts are paid.
it advised the Parliamentary Portfolio Commiitee that it had recelved a legal opinion
from its attorneys adopting this approach and circulated a copy of this opinion to the

Committee in ‘February 2020.

| have taken legal advice on this issue and disagree with thig conclusion.
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Firstly, this approach is in clear conflict with the emphasis that the Act places on the
importance of the principles of openness and transparency in the administration of the
National Lottery.

Section 2A(1) of the Act provides —

(1} The Commission shall, applying the principles of openness and transparency,
exercise the funclions assigned 1o it in terms of this Act by the Minister, Board or any

other law."

Similarly, Section 10 deals with the functions of the Board stafing that the Board must
ensure that the Commission applies the principles of openness and transparency
when performing its functions.

The prohibifion on disclosure in Regulation 8 fs drafted in similar terms to section 67
of the Act. Section 67 applies to the disclosure of any information in connection with
an application for any license, certificate or appointment under this Act. It is evident
that Regulation 8 was enacted to extend the approach of section 67 to the disclosure
of information concemning grants and grant applications.

The rationale given for the interpretation of Regulation 8 is that the names of
beneficiaries should not be disclosed to protect beneficiaries from the prospects of
exlortion or other criminal activities. In addition, the opinion received by the NL.C refers
to the publication of defamatory statements concerning the NLC and bensficiaries of
grants in relation to the pro-active funding activities of the NLC,

In my view, nelther the possibility of certain beneficiaries being exposed to criminal
threats nor press reporting, whether defamatory or not, justifies & prohibition on the
naming of beneficiaries. There are numerous other legal remedies available to deal
with these eventualities.

A similar approach to the Regulations is adopted In memorandum to me by the United
Civil Society In Action received, 5 March 2020, who suggest that the naming of NLC
baeneficiaries is illegal. They write as follows —

"Our personal information is protected by this Act, and the National Lotteries
Commission and the Minlster of Trade and Industry have to comply with the
requisite of this Act In full, that for private information to be disclosed publicly
should be done so only after following the Act, which unforfunately have not

been followed.”
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The effect of this argument is that the idenlity of a beneficiary under the Act cannot be
publicly disclosed, unless the henaeficiary consents thereto or a court has ordered
disclosure.

A list of beneficiaries was previously included in the NLC's Annual Reports. However,
with efiect from the 2018/19 financial year, the NLC stopped including beneficiary
information In its Annual Report on the basis that this would amount to a breach of
Regulation 8. 1t is perturbing the NLC has altered its interpretation of Regulation 8.

In my view, Regulation 8 does not prohibit the disclosure of the identity of the
beneficiaries. The names of beneficiaries do not constituta a part of a grant application
or a grant. Had the Minister who published the regulations intended for Regulation 8
to prohibit the disclosure of the identity of beneficiaries of public funds, one would have
ceriainly expacted that such a prohibition would have been expllcit in the Regulation.

Whila | accept that the practice of listing beneficlaries were named in Annual Reports
for many years does not amount 1o a legal precedent, the fact that this interpretation
was assumed by all stake- holders to be correct for almost 20 years is an indication of
how tortured the revised interpretation of Regulation 8 adopted by the NLC is.

The absurdity of this construction is also revealed when it is appled to the language
of section 67. Section 67 would have to be interpreted as meaning thet the name of
an applicant for a licence, certificate or appaintment in terms of the Act could only be
named with its consent.

In response to a request by the Director-General to receive a list of pro-actively funded
projects for 2016-2018, the Commissioner disclosed the list to the Minister in terms of
Regulation 8. However, in the lstter dated 31 January 2020, the Commigsioner stated

"¢ is nofeworthy that the information provided Is classified as SECRET in line
with the NLC's information Classification and Management Policy. The contents
of the Information provided are deamed fo be beneficiary infarmation and the
NLC, as the custodian of this Information, are obliged fo ensure that information
shall not be reproduced, used or disclosed in any manner in accordance with
applicabie legislation”.

The letter goes on to quote the text of Regulation 8 of the Distribution Agencies
Regulations as the basis for this approach.
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To the extent that the NLC is also seeking to rely on the Protection of Personal
Information Act 4 of 2013 (‘the POPI") as a basis for not disclosing the names of
baneficiaries, | am advised that POPI is not yet in effect and, in any event, would not
prevent the publication of this informatlon.

The classification of the list of pro-actively funded projects as “SECRET” is not
warranted by any legisiation and Is in clear breach of the obligation of the NLC.

It is my considered view that the NLC has adopted an interpretation of Regulation 8
that is incorrect. The names of beneficiaries are not information about a grant or grant
application as contemplated by Regulation 8. Regulation 8 does not justify altering
the long-held practice of publishing the names of beneficiaries in the Annual Report.
The publication of such a list is consistent with the clear requirements of the Act for
open and transparent governance as referred to above.

| therefore, call upon the NLC to resume the pracfice of publishing the names of
beneficisries and that such information include those who receive funds for pro-
actively funded projects.

Yours faithfully

EBRAHIM PATEL

MINISTER OF TRADE, INDUSTRY AND COMPETITION

Lefuphs I Digrablssno, Difntezsted lo Tholluans « Lafaphs I Kgwebo indactsd la PhadBhans « ubinyango wastHyvabo neZimbon kanya
nolvtcintiswanc » Muhgeho wo zwa Meambadze, Mokwesho na Mufisono » Dls Deperternent wan Handel, Newasheld an hMododinging +
Kgom ya Kgwabo lndwsian b Kgateend » Ndmmeko yo Vinowial, Msbindzu ne Mphidaane « Liks 1Teliwaba tibon] naKuncistinenc -
tSohe (wxaFimvabo no8hishine kunys nottuphiswvang » Lrnkyeng o wezokvivwabeians, amaBubito nams Phafsvenn
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BE+27 (12) 432 1300 . Nationat Lotteries Commission (NLC)
info Centre;: 086 00 65383 ARTADHAL LEFTERIES COMMISSIOR PO Box 1556
weby: www.nlcsa org.za a member of group Brooklyn Square 0083, Pretoria

Minister Ebrahim Patel _

Minister of Trade, Industry and Competition
The dti Campus

77 Meintjies Street

Sunnyside

Pratoria

0001

Dear Minister E Patel,

24 June 2020

Dear Honourable Minister,
PUBLICATION OF BENEFICIARY INFORMATION
The Board of the NLC acknowledges receipt of your letter of 22 June 2020,

The letter was considered by the Board at its prior scheduled meeting of today during which the Board
members deliberated on your letter. On the reading of the letter, it does not seem that the Minister has
taken note of the fact that United Civil Society in Action ("UCSA"} has launched an urgent court
application in the High Court, Gauteng Division, Pretoria under case no: 24775/20. In this application,
Groundup and the National Lotteries Commisslon are cited as the first and second respondents
respectively. An order is sought in the aforesaid court application which has a direct bearing on the
interpretation of Regulation 8 in as far as publication of beneficiary details are concemned.

The UCSA court application is premised on an interpretation of Regulation 8 that prohibits publication of
the names of beneficiaries, amounts of grants as well as other details of beneficiaries which is
proscribed by the provisions of Regulation 8(1)(c) of the Regulation promulgated under the National
Lotteries Act, 57 of 1997,

In light thereof, the Board is of the considered view that now that the interpretation of Regulation 8 is
the subject matter of a court application, a judgment by the court on the meaning of Regulation 8 will
provide clarity to both the Board, the Minister, and other stakeholders as regards whether beneficiary
details ought to be published or not. Accordingly, the Board proposes that both the Minister and the

CHANGING LIVES
ot herbers: Ms, A Brown {Lisister's Representstve), Ms D Condur, Prof YN Gortihen, Adv WE Huma ablshed termms ol the Lolteres Adt 57
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NLC should defer the issue to the outcome of the pending court application which will invariably
determine whether it is lawful or not to publish beneficiary details.

In this application in which the NLC is cited ag a respondent, very serious and damaging allegations are
made against NLC. The NLC will seek to place before the court all of the relevant facts and other
considerations pertaining to Regulation 8 to assist the court and enable it to arrive at a decision on the
interpretation of Regulation 8.

The NLC will keep the Minister advised as regards to the proceedings in regard o the case. As
presently advised, the matter is due to be argued in the urgent court in Pretoria on 7 July 2020,

Yours Faithfully,
>

NZ )
‘)LL(}-J/"-"‘ A

~ 2

Prof NA Nevhutanda
Chairperson - Natlonal Lotteries Commission
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LEGAL OPINION
[Confidential)
MEMORANDUM
TO: Hon Dr D Nkosi, MP [Chairperson, Porifolic Commities on Trade and Industry]

COPY: Acting Secretary to Parliament [Ms P N Tyawsj]

FROM: Constitutional and Legal Services Office
[Adv Z Adhikarie, Chief Parliamentary Legal Adviser]

DATE: 25 June 2020

REF. NO.: 66 / 2020

RE: Opinion - Access to Information on Allocation of Funding by National Lotterles
GCommission

Introduction

1. Qur Office was requested to advise the Chairperson of the Portfolic Commitiee on Trade
and Industry ("the Committee"') whether the assestion by the National Lotieriss Commission
(NLG), that previous pubiications of lists of baneficlaries, had been done erronecusly, Is

cornect,

2. The Committee further enquires:

Enquirles: T Ganfon igengengypartamenl.gov.za




a) What the processes and/or parameters are, within which Parllament may access this
type of informatian?

b} Are thera limitetions in how Parliament may use thia information / must this information
be treated confidentially?

¢) Under what circumstances, if at all, may the public access this type of information?

3. On 8 June 2020, the Committee received a response from the NLC, pursuant to a request
from a Member of the Committee for the submission of a list of all the non-profit
organisations that had received funding from the NLC.

4. The response from the NLC cited pisces of laglslation, which, it avers, prohlbit it from
continuing to furish the Iinformation to the Committee and o the public. The response
indicated that the information requested is “classified as grant information as definad in the
Regulations of the Lotteries Act, No. 57 of 1997 (Lotteries Act), @s amended.” The NLC
indicated in their responsa that the request has been assassed and "ls dealt with In sirict
accordance with Sectlon 87 of the Lotteries Act, Regulation 8 and relevani legislation
governing access to private information.”

Background

5. The South African National Loltery {(SANL) was launched in 1999 in terms of the Lotteries
Acf. The purpose of the SANL Is to provide an alternative fund-raising mechanism for "good
causes” where atate expendlure is insufficiant.

€. Ths NLC has purportedly, for the first time In 18 years not disclosed the list of grant
bensficiaries in itz 2019 annual report.

7. The Chairperson of the Committea hag indicated that there have been requests by both
Membara of the Committee and by members of the public for the publication of the lists of
benaficiarias of the National Lotteries Distribution Trust Fund (MLDTF) over the year.

8. The NLC howaver has recently argued that whilst they have in the past published such
fists, upon consideration of the laws goveming private information, coupled with complaints
by some beneficiaries of alleged extortion and harassment, i has determined that the
publication of this information was done erroneously.
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Regulatory framework

8. 'The NLC relies on section 67 of the Lotieries Act, as amended, 1o bolster their refusal to provide
the Members of Portfolio Committee and members of tha public with the information sought.
Section 67 deals with access to information. Section 87 (1) states:

“Subject to the Constitution, any legisiation which may ba enacted in pursuance of sections 32
(2} or 33 (3) of the Constitution or any ather relevant law {our emphasis), no person, including
the Minister, & mermber or employee of the board or the Deperitnent, or a former member or
employee of the board or the Department, may—
(a) in any way disclose any information submiftad by any person in connection with any
applicalion for any licence, certificate or appointment under this Act: or
{b) publish eny information obtained In contravention of paragrapl (a), unisss ordered to
do 50 by a court of law ar unless the person who made such epplication consents
thereto in writing.
(2) Any person who conltravenes subsection (1) shall be guilfy of an offence.”

10.The NLC further relies on section 2 of the Protection of Personal Information Act, No. 4 of
2013 (POPI) stating that one of its purposes is to give effact to the constitufional right to
privacy in keaping with saction 14 of the Constitution.

11.8ection 14 of the Constitution siates that everyone has the right to privacy, which includes
the right not to have: their person or home searched, their properly searched, their
possessions seized, and not {o have their privacy af their communications infringed.

12.The NLC cites the Promotion of Accass fo Information Act, No. 2 of 2000 ("PAIA”) and
Promotion of Administrative Justice Act, Na. 3 of 2000 (“PAJA"), the Protected Disclosures
Act, No. 26 of 2000 ("PDA") and POPI as relevant leglslation that deal with the disclosure
of the information.

13. Sestion 32 of tha Conslitution enshrines the right of accsss 1o information held by both public
and private bodies. Section 32 also siates that legislation must be enacted io give effect to the
right of access fo information by detsiling the ways in which information from public and private
bodies can be accessed, and by providing grounds on which a public and private body could
refuse aceess fo information. :

14. Seclion 195 of the Constilution sets out the basic values and principles governing pubfic
administration, It stipulates that:

g




“1. Public administration must be governed by the democralic values and princlples enshrined in
the Constitution, including the following principles:

a. A high stendard of professional sthics must be promoled and maintsined.

b. Efficient, economic and effeclive use of resources must ba promoted.

. Public administration must be development-orienfed.
d. Services must be provided impartially, fairly, equitably and without bias.

8. People’s neads must be responded to, and the public must be encouraged to participate in
policy-making.
1. Public adminisiration must be accountable.

9. Transparency must be fosterad by providing the public with timely, accessibie and acourale
informartion.

fr. Good humen-resource management and ceresr-development praclices, to maximise
human potential, muat be cultivated,

I Public administration must be broadly repressntative of the South African peopie, wifh
employment and personnel management practices hased on abillly, objectivity, faimess,
8nd the need ty redress the imbalances of the past fo achieve broad representation,

2. The'sbove principles apply to
&. adminisiration in every sphere of government;
b. organs of state; and

c. public entemprises.”

15. Section 56 of the Constitution dsals with evidence or infarmation before the National Assembly.

It stiputates that the National Assembly or any of s committees may :-

a) summon any person to appear before it to give evidence on oath or affirmation, or to
preduce documents;

b) require any parson or institution to report to it;
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16.

17.

18.

19.

20,

c) compel, in ferms of national legislation or the rules and orders, any pemon or
institution 10 comply with' s summens or requirement in terms of paragraph (a) or {b);
and

d) recelve petitions, rapresentations or submissions from any interested patsons or
institutions.

In 2000, PAIA wae enacted, fulliling the provision of section 32 of the Constitution which requires
the enactment of legislation relating io access io information.

PAIA allows access to any information held by the State, and any information held by private
bodies that is required for the exercise and protection of any rights. Section 9 of PAIA recognises
that the right of access to Information is subject to certain justifiable limitations aimed at, amongst

others:

{a} the reasonable protection of privacy;
(b) commercial confidentiality;
{c) effective, efficient and good govemance.

In terms of rule 227 of the Rules of the National Assembly, the functions of a portfolio
commitiee include malntaining oversight of the national executive within ita partfolio. This
includes oversight on the implementsation of ralevant lapislation.

Rule 227(1){c) aleo authorises porifolic committees to “monitor, investigats, enquire into
and make recommendalions concerning any such executive organ of state, constitutional

institution or other body or institution.”

Pariiament exercises this oversight through mechanisms that are provided for in its rules
and procedures, Rules that are applicable for oversight in the National Assembly include:
(i) rule 132, which deals with statemants by membors: (If} rule B85, which deale with
reflactions upon members, the Pragident and Ministers or Deputy Ministers who are nof
members of the Assembly; (iii) rule 138, which deals with questions to Ministers; (iv) rul
139, which deals with questions fo Pepuly President; (v} rule 140, which deals with
guestions to President; {vi} fule 141, which deals wilh urgent quastions; (vij) chapter 12,
which deais with Parliamentary oversight within the oversight committees; and (viii) rule
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21.

23.

360, which provides for summonsing of witneeses- read with sections 14 to 17 of the Powers
and Privileges Act.

Rule 187 of the Nafional Assembly rules stipulates that for the purposes of performing its
functions a commities may, subject to the Constitution, legislation, the other provisions of
these rules and resolutions of the Assembly —

() sumimon any pereon to appear before it to give evidence on cath or aflirmation, or to
produce documents;

(b) racalve patitions, representations or submiesions from interested persons or instltutions;

{(c) permit oral evidence on petitions, representations, submissions and any other matter
before the committee,

In the Cortification of the Constitution of the Republic of South Afriza, 1696 (10) BCLR 12563
(CC), the Constitutional Court of South Africa examined the position of the right of
access o information and noted that ‘fresdom of information [was] ‘not @ universally
accepted fundamentat human right”, but ia directad at promoting good government'.

In the case of Briimmer v Minister for Sacial Development and Others Case CCT 25/08,
[2009] ZACC, the Constitulional Court further Hluminated its understanding of the
significance of the right of acuess to infarmeation: The Court held that, “’The importance
of this right(...) in & country which I8 founded on values of accountabifity,
reaponaiveness and openness, canhnot be gainsaid. To give effect to these founding
valuas, the public must have access to information held by the State. Indeed, one of the
basic values and principles govarning public administration is transparency. And the
Gonsiitution demands that transparency ‘must be fostered by providing the public with
timely, accessible and accurate infermation.” Apart from this, access to information is
fundamental to the realisation of the rights guaranteed in the Bill of Rights. For example,
access o information Is crucial to the right fo fraedom of expression which includes
freedom of the press and other media and fresdom to receive or impart information or
ideas. (.. .) Access fo information is crucial o accurate reperting and thus to imparting
accurate information to the public.”

Discussion




24.

25.

26,

27.

28.

PAJA aims to promote the free flow of information that should be public information whilst
POPI aims to protect the fiow of information that should not be In the public domain.

The purpose of PAIA is to promote fransparency, accountabllity and governance both in the
private and public sectors. In the Brummer judgement, Ngcobo CJ held that “tha application
of saction 78 of PAIA {which dealt with a 30-day legislative time iimit for partiss who wish to
chalenge a denfal of a request for information in courf) meant that "many of the requestors
whom it hits are not afforded an adequate and fair opportunity to seek judicial redrese” (para.
56}, and that it was therefore a limitation {o the righis of access fo court and of access to

information (para. 57)."

The Constitutional Court held that a 30-day legislative time limit for partiss who wish io
challenge a denial of a request for information in court was an unjusiifiable limitation to the
rights to access to court and o access to information. Ngcobo CJ then examined whether
the limitation was reasonable and justifiable in an open and democralic society, as required
by section 36 of the Constitution. In this kmitation analysis, he highlighted the inportance of
the right to access to information and explained that in order 1o give effest to the foundational
values of accountability, responsiveness and openness “the public must have access 1o
information held by the state® (para. 62). He added that access to Information is “fundamental
fo the realisation of the rights guaranteed in the Bl of Rights" (para. 63), and linked it
specifically to the right to freedom of expression. If is clear that the flow of information and
any fimitation thersof must be reasonable and justifiable in terms of section 36 of the

Constitution.

The purpase of POPI is “to give effect to the constitutional right te privacy, by
safeguarding personal information when prpcessed by a respongible party, subject to
justifiable fimitations that are aimed at balancing the right to privacy against other sights,
particularly the right of access to information and protecting important interests,
including the free flow of information within the Republic and across intemational

borders".

A purposeful interpretation of the Lotteries Act together with Section 185 (g) show that
& culture of ppenness and transparency is required. The general requirement under
Section 195(g) of the Constitution, being that that transparency must be fostered.

T
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20,

30,

3.

The National Lotieries Commission is a public entity with the National Department of [

Trade and Industry as the oversesing governmental body,

Parliament has established mechanisms to achiave its oversight and accountability
mandates in terms of the Constitution and under its own ntles. Commillees interact with
the public, civil society organisations, businesses, experts and professionsal bodies as
a way of augmenting accountebllity. Cormitlees may cali Ministers and departmenta)
heads 1o account on any issue relating to any matier over which they are effecting
accountability within the ambit of the provigions of sections 58 and €% of the Constiitution

and legislation.

As envisaged in section 55 of the Constitution, which enables the National Assembly to
maintaln oversight over all organs of state, and section 92, which enables Parfiament to hold
the Cabinet accountable, organs of state at national ievel and Ministers and their departments
are held to account by Pasliament. At national leve!, there is direct accountablity 1o
Parliament by national departiments, national public entities and national bodies such as

commissions,

Advice

32. As to whether the aesertion by the Nationa! Lotteries Commission (NLG) that previous

33,

publications of lists of beneficiarles, had been done erroneously, is corract, we submit
that the assertion is incorrect and would not in our view withstand constitutional serutiny.
The NLC does not indicate whether the information concerning the beneficlaries fall
within the information "submitted by any parson in connection with any application for
any licence, certificate or appointment under this Act” as envisaged in section 87 of the
Lotteries Act. Furthermore, the NLC does not indicate whether any of the reasons for
refusing access to Information in PAIA appliee to the Information concerning

beneficiaries.

The default position is that there should be disclosure of information unleas prohibited.
The legislation cited by the NLC does not provide a basis to refuse the sald information.
The NLC must clearly and precisely specify the grounds end the reasons for refusal of
the information. The Committee muet be directad to specific grounds of refusal together
with the details which prevent its disclosure. The stance of the NLC seems to be that,
there is a blanket prohibition on the provision of this information, which is untenable.

@
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35.

ar.

38,

As to the processes and/or parameters within which Perllament may access this type of
information, we submit that Parllament may through its committeas, by virtue of its rules
subpoena the information If the information is not forthcoming. Should there be a need
for the informatian io be treated as confidantial, NA rules 184 and 189 regulate the
trealment of confidentla! information bafore & committes.

As to the question whether this information must be treated confidentially, and under
what circumstances, the public may access this type of information, we submit that the
financial statements of the NLC must discloge the information and that this information
must be availabls to the Auditor General gs the NLC Is subject to the PFMA,

The constituiional right to privacy is not an absolute right but may be fimited in terms of
laws of general application and must be balanced with other rights entrenched In the

Constitution.

In protecting a person’s personal information, consideration should therefore aiso be
given to competing interssts such as the administering of nationai social programmes,
govemmentsal transparency and accountability, maintaining law and order, the need to
root out corruption within government and protecting the rights, freedoms and interests
of others, including the commerciat interests.

Legisiation affecting the access or flow of information should be purposively interpreted
in llne with Parllament's constilutional mandate of oversight in conjunction with
constitutional principles of accountability and transparancy.

SIGNED ELECTRONICALLY

Adv Z Adhikarie
Chief Parliamantary Legal Adviser

|
|
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Mr Ebrahim Patel

Minlister of Trade, Industry and Competition
The dii Campus

77 Meintjies Street

Sunnyside

Preforia

0001

03 July 2020

Dear Mr E Patel,

NAMES OF ORGANISATIONS THAT HAVE RECEIVED THE HIGHEST AMOUNT OF FUNDING
IN THE PAST 10 FINANCIAL YEARS INCLUDING THE NUMBER OF PROJECTS FUNDED TO
THE VALUE OF 10M

The NLC has been working on a request and had estimated to have completed the work by the 31
of July 2020 accordingly. The information requested is clearly vast and goes back into 10 financial
years creating challenges in terms of recovery, assembly and proper processing including metro-
filing processes and protocols relating particularly to information going beyond 5 years. The
process has taken more time than initially anticipated due to the extracting of information from
different technology platforms as the Commission hae in the recent past migrated from the old
Grant Funding System (GMS) system to Fusion. The task has been going on in spite of the
setbacks due to the current pandemic environment the world is facing.

To this extent, a team was assembied 1o work on the project of extracting and packaging the
information but there were setbacks due o the challenges of the Covid 19 Pandemic where some
of the officials within the team contracted the virus and had to be hospitaiized resulting in tomporary
ciosure of the office and in some instances having to wait for officials to go through testing and
self-quarantine processes. | must emphasise that the process of accessing information can only
happen at the NLC offices.

CHANGING LIVES
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The NLC is still working on the matter within the current constraints while observing the necessary
protocols in line with govemment regulations in terms of how the Covid cases needs to be handled.

As a result, work could not be completed in time and the NLC would like to request more time to

complete the exercise. The NLC will attempt fo speed up the process and complete the work by
Friday, 10™ July 2020.

The Honorable Minister's indulgence on the matter will be highly appreciated.

Regards

g 1
g L AManndo.

Ms Thabang Mampane
Commissioner: NLC
Date: 03 July 2020

M Page | 2
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Yende, indusy and CompeRiion
REPUBLIC OF 3OUTH AFRICA

Private Bag X84, PRETORIA, 0001, the dik; Campus, 77 Meinljles Strees, Swnnyslde, 6002, Tel: (2) 354 000D
the dtio Guslomer Gontact Genfre local: 0861 847 384 Intarnalional: 427 12 304 4500, wivw thediic.gov.za

Prof NA Nevhutanda

Chalrperson: National Lotteries Commission
Block B, Hatfield Gardens

333 Grosvenor Street

Hatfieid

Pretoria

0083

Dear Prof Nevhutanda

DISCLOSURE OF BENEFIGIARIES: ZAKHENI MA AFRICA [NPO REG
NO: 191.-334] (Our Client) // Min. Trade, Industry and Competition &

National Lottery Commission

1

| have been requested to write o you regarding a lefter of demand which
the Ministry received from atforneys acting for an entity ‘ZAKHENI MA
AFRICA [NPO REG NO: 191-334] on 10 July 2020. | presume that you
have had sight of the letier of demand, as it is also addressed to you.

As you are aware, on 10 July 2020, the National Lotteries Commiasion
(NLC) made a disclosure to the Ministry of certain information which had
been requested from the Ministry by Pariament. This disclostire
included information pertaining fo the beneficiaries of the NLC.

To our great concern, the letter of demand was received shortly after the
disclosure, and makes specific reference to the request to the NLC “to
release a list of beneficiarles of the 2018 NLC proaciive funding, 2019-
2020 proactive funding end the 2020 Covid-19 Relief fund” It is unclear

fo the Ministry how the entity obtained this information and a further

investigation of this may be warranted and is currently being considered.

We request your assistance with information required for the Ministry to
formulate its response to the Istter of demand. In particular, we request
that you confirm whether *ZAKHENI MA AFRICA [NPO REG NO: 191-
334) appears on the NLC's list of beneficiaries. To the best of our
knowledge, and having searched the documents already provided, this
does not appear to be the case.

In addition, we agk thai you advise us of the NLC's attituds in reapect of
the litigation threatened In the letter and, if any decision has been taken
in this regard, what that decision is.

mummm»mot@nmmmamm-%mumm
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6 In light of the urgency and time periods imposed by the letter of demand,
we request your response by Sam tomorrow. (17 July 2020).

Yours sincerely

{jionel October
Director-General

Dats: 16 July 2020
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{ Deparimant:
N Trede, Industry and efition
No”  REPUBLIC OF SOUTH AFRICA

THE NATIONAL ASSEMBLY
SUPPILLEMENTARY REPLY

QUESTION NO. 1039

Mr M Waters (DA) to ask the Minister of Trade, Industry and Competition:

(1)  What {a) number of institutions and/or projects were funded to the value of
R10 miliion or greater by the National Lottery, {(b) was the funding intended for
in each case and {c) are the names of the crganisations that received such
funding in each of the past 10 financial years,

(2) whether any (a) audit and/or {b) inspaction was conducied for each project in
order to ensure that the money was spent on the actual purpose of the
allocation; if not, what is the position in this regard; if so, what were the findings
in each case? [NW1329E]

SUPPLEMENTARY REPLY:

Following an Initial reply from the NLC setting out the reasons why they will not be able
to provide the requested information within the available time before the Parliamentary
Reply was due and requesting additional time, kindly find the supplementary reply
submitted by Ms Thabang Mampane, Commissioner of the National Lotterles
Commission, which is reproduced bslow.

Response from the National Lotterles Commission:

*A total of hundred and fifty {150) organisations were funded to the value of R 10 million
or greater by the National Lotteries Commission (NLC) in the past 10 financlal years.
The names of funded organisations and the amounts are highfighted on the attached
list (See Annexure A). The NLC has a fully-fliedged Monitoring and Evaluation
Department that monitors implementation and outcomes of funded projects. All funded

1
Parliamentary Question: NA PQ 1039
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organisations signs a Grant Agreement with the NLC with terms and conditions
relating to how the grants are to be used. The NLC follows up on these conditions and
applies its intemal policies in cases on non-compliance. The NLC has sourced the
services of & panel of engineers responsible to assist in providing NLC with quality
assurance reviews on funded infrastructure projects. The Qffice of the Auditor General
South Africa (AGSA) also conducts in-depth audit into NLC's funding process. In
recent years, the NLC received a negative media coverage from an on-line media
publication (GroudUp) alleging a wide range of corruption in relation to certain projects
that were funded by the organisation. The NLC Board appointed an audit firm, Sekela
Xabiso to investigate the alleged corruption and the investigation is on-going. In
addition to that, the Honorable Minister of Trade, Indusiry and Competition has also
appointed an audit firm, Nexfa, SAB&T to investigate the same allegations and the
investigation is on-going as well. All findings from the relevant assurance bodies
(audit/investigation) are/will be analysed and reviewed in order to ensure that proper
remeadial actions are implemented.”

-END-

T
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GF 42634 Committedd Arisie for Cultural Advancemant R 11850 689,85 Z010
GP 42970 Spancw Minlsines R 11886308,00 2010
GP 56245 Market Thealre Foundation ft 1100034565 Z013
GP 77446 ‘fhe Sport Trust N R 1181086450 2016
[ ] 74804 am Hafage nslifa T R 12060C00,00 Zm3
Wi 73381 WMosokaphehs Guitural Kiyi R 12 00009000 z0%4
GF T4736 Hotonal Delphlv Councll OF Seuth Axice R 12 D00 000,60 2014
[r 106365 TAUNG CULTURAL MUSIC AND ARTS EXPQ R 12 00000040 2097
KN 46198 Wiliiie And Enviconmeant Soclety Of South Afica R 12010 1200 2014
NC 74288 | Phakamant Women's Deganisation T R 212 T Bpis
GP 42640 Child Welfana Soulh Africa R 124351000 20
GP 54568 Jonannesbing Phitanmanic Onchealra R 12476 561,00 2013
. BAG0T Fwva-Maoshu Community Advencement Projsots R 126001500 F3T
oF 7¥08 Senll Insthite R 12 G718 4E0,00 Z014d
THUSANANG COMMUNITY PEVELOPMENT
KW 115338 PO R 12738 650060 2098
We 65850 | ¥heArls + Ubunite Trust = R 268000 Z0is
ZN 73665 R 12 85¢ 17800 z014

Hasmakhutha Cemmunity Resource Ceplre




4 mvebsor ol 1he e group
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W 72851 Momehivwe Cuthwal Vilage R 229565 624,00 2013
(3] 73870 Watslla Sommunity Development Trust R 22600 000,00 2014
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LP 106162 MUSHUMO USHAVHA ZWANDA R 23000 000,00 2017
WP " 188180 MATIENI COMMUNITY CENTRE R 23000 0DG,00 2097
NG 108161 1.ETHABONG OLD AGE R Z1000 00000 2047
[T 10617% VIAR_RNA R 2300000000 2017
P I05%4E | NLINNOVATION AFRICA FOUNDATION R 2372000000 2097
&F 104918 ZIBSILOR R 23877 838,00 2097
Certre for Graabva Arts, Unfversity of Kwezl
[ra]] 24650 Natal R 24826 009,60 za1o
[ 42692 Something Mogle Thealrs Omurisation R 24 935 220,00 2010
GP 103498 SASGOC R 24 650 000,69 2018
GP T7248 The Sports Trusl N 3 R 25000000,00 2016
P 103544 SIMEA COMNUNITY DEVELOP FOUNDATION R 250068 735,00 2016
NG 103236 SOL PLAATIE URNERSITY R 2581124900 2018
EG ) Cysling South Africa R 26506671900 FTTL
P 103260 THE SPORTS TRUST R 26000000,00 Py
[, T4305 Thusanang Adventures R 2831847627 2043
773 103305 URWVEREITY OF MPUMALANGA ~ R Z7000000,00 F1303
WC THEIE The Capa Town Minstre] Camivel Assoclation R %7 320 750,64 F13E]
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NEXIA SAB&T URGENT!
119 WITCH-HAZEL AVENUE
HIGHVELD TECHNOPARK
CENTURION
BY EMAIL: piet.v@nexia-sabt.co.za
Your Ref: Qur Ref: Date
MR Piet Van der Merwe MJ Maluleke / H Shivamba 07 Decemnber 2020
iosephi@maluks.com
humphrey@maluks.com
Dear Sir(s),

RE: MEETING REQUEST WITH THE NLC

1.  We act on behalf of National Lotteries Commission (“our client”).

2. We acknowledge receipt of the email of 4 December 2020 and subsequent
correspondence sent to our client which have since been forwarded to us to attend to.

3. We have advised our client to co-operate with all and any lawful investigations that it may
be subjected to by any authority.

4. However, in order to determine if this investigation is indeed lawful and whether our client
is obliged to afford you its co-operation, we are instructed by our client to request the

following information from you:

4.1 A copy of your letter of appointment; and
4.2 A copy of your terms of reference {scope and extent of your investigation).

Maluleke Incerporated Attorneys | Notaries | Comveyancers | Forensic | Trademarks & Patents | Tax
Registration Number: 2019/304925/21
WAT Registration Number: 4760289076
Directars: Executive Chairman: M.} Maluleke LLB {UP), HDIP TAX {UJ)
Chief Executive: P.C. Malemone CA [SA)
Senior Associates: V.C Willlams BSC ENG {Mech) (HC), BProc {UNISA); H Shivamba LB {UWC), B. Khwelemthini LLB {UNISA),

TG Matji LLB {UNISA}
List of Directors available at the registered office or national website
Offices: Jehannesburg {Sandton), Polokwane (+27 (0] 15 101 0545), Mauritius {+230 210 0507), Mpumalanga
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The above requested information will assist our client to adopt a legal position and establish
what its rights and duties are. It is also very interesting that you purport to also speak on
behalf of the Hawks which is very unusual, irregular and somewhat confusing. If the Hawks
wish to speak to our client, they can do so directly by themselves, they do not need you to
facilitate that. Please confirm in terms of what authority/legislation are you writing to our
client purportedly on behalf of the Hawks as your 4 December 2020 email suggests.

Upon receipt of the requested information, we shall advise our client how to deal with you
going forward. Kindly also take note that the matter of your investigation into our client is
before the High court. Last week our client issued a court application against the Minister
of Trade, Industry and Competition for an order in the following terms:

6.1 That the investigation commissioned by the Minister into the affairs of our client and
the production of the investigation report pursuant to the said investigation by the
Minister, which the Minister has kept under wraps, and refuses to release to our client,
is invalid, unconstitutional and therefore set aside;

6.2 That the decision of the Minister to refuse to provide our client with the investigation
report that the Minister has commissioned into the affairs of our client, is unlawful and
unconstitutional.

6.3 That the Minister is directed to provide our client with the investigation report within
five (5) days from the date of the order.

6.4 That to the extent necessary, and only if the requirements of Promotion of Access to
Information Act 2 of 2000 (“PAIA™) are applicable, our client is hereby exempted from
complying with such provisions; and

6.5 Further and/or altemative relief.

Considering the above, we are on behalf of our client scrutinizing the legalities of your
investigation into our client. It may very well be that our client does not have any obligation
to co-operate with your investigation until the dispute between it and the Minister has been
finally determined by the High Court. Accordingly, the matter is sub- judice.

Our client is also aware that someone acting on the instructions of the Minister of Trade,
Industry and competition, or the Minister himself, has during August 2020 opened a
criminal case against our client with the SAPS for investigation, This was confirmed by the
DG of the Department of Trade, Industry and competition, Mr Lionel October, to
Parliament’s portfolio committee on 02 September 2020. Our client is addressing these
matters in its court papers against the Minister. In this regard and in addition to the
information requested above please provide us with the following:

8.1 Confirmation that it is indeed yourselves that have opened the case against our client
with SAPS, and if so, to advise of the Police station at which the case was reported
and the relevant case number. Qur client is entitled to this information.

8.2 We also request the details of the Hawks official(s) that you are collaborating with in
relation to this matter.

maluks 37\]\ é;f/



9. We look forward to hearing from you and to receive the requested information herein.

10. All rights remain strictly and specifically reserved, including your right fo communicate with
our client on behalf of the Hawks.

Yours faithfully
-
Whis

MALULEKE INC.
Per: M J Maluleke

metke 4 W\ “y/



MINISTER
TRADE, INDUSTRY AND COMPETITION
REPUBLIG OF GOUTH AFRIGA

Privale Bag X04, PRETDRIA, 0001, the diic Campus, 77 hieindjlas Stmet, Sunnyside, 0062, Tel: (042) 984 460, Fax: +27 12 304 0237
v thodie.gov.zs

19 May 2020
Mr Matamela Cyrll Ramaphosa
President of the Republic of South Africa
Unlen Bulldings
‘Private Bag X1000
Cape Town
8000

Dear Mr Prasident

REFERRAL OF MATTERS FOR INVESTIGATION BY THE SPECIAL INVESTIGATING
UNIT AND ADJSUDICATION BY THE SPECIAL TRIBUNAL OR A GOURT OF LAW:
ALLEGATIONS OF SERIOUS MALADMINISTRATION IN THE AFFAIRS OF THE
NATIONAL LOTTERIES COMMISSION (THE NLC)

| have been Informed that the Special Investigating Unit (SIU) is preparing 1o Initiate the
process for the [ssuing of & Proclamation by the President, empowsiing the SIU to Investigate
gertain allegations of serious matadministration in the affairs of the NLC.

The SIU hes submlited its draft motivation in support of the Proclametion to me for scrutiny. |
concur with the contents of the draft document insofar as It sets out the motivation why the
SIU i the most appropriate body to address the allegetions. | have separately requested that
a forensic investigation be conducted into certaln matters involving the NLC and would value
the outcome of the SIU Invesltigation, as it would complement this iniliative.

Consequenty, | appeal to you as a maiter of wrgency to favourably consider [ssuing &
Prociamation authorising the SIU to Investigate the matiers concemed In order thereby, to
determine the facts relating to the alleged impropriety and take the neceseary steps to recover
any lossas sufiered by the NLC or the Stale and to prevent further losses.

s,
;

| record my full and unconditional support for such an investigation, which 1 submit would be
in the public interest and Is urgently reguired. | shall be pleased to discuss any ¢oncerns you
mey have regarding this matter.

| take this opporiunity to thank you in advance for your kind and urgent cooperation.

Yours sincerely

Ebrahim Patel -

Minister of Trade, industry and Gompetition
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22 July 2020

Department of Trade, Industry & Competition
77 Malnijles Street

Block B, Ground Floor

Reception, Sunnyside

Pretoria

Dear SirfMadam,

We have pleasure in submitting our investigation forensic report i respect of the above-
mentioned assignment to the DTIC. This report should be read in conjunction with the annexures.

Please note that this report has been prepared for, and only for the DTIC in accordance with the
tesms of our mandate and for no other purpose. We do not accept o assume any liabillty or duty
of care for any other purpose or to any other person to whom this repoit or any part thereof are
shown or into whose hands it may come save whete expressly agreed by.our prior consent in
writing, '

This investigation report Is subject to change based on the additional investigation still to be
completed,

Yours falthfully;

Nexia SAB&T
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IN THE COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 63115/2020

In the matter between:

NATIONAL LOTTERIES COMMISSION Applicant

and

THE MINISTER OF TRADE, INDUSTRY
AND COMPETITION Respondent

REPLYING AFFIDAVIT

I, the undersigned;

THABANG CHARLOTTE CHRISTINE MAMPANE

do hereby make oath and say:

1. i am the Commissioner of the National Lotteries Commission (“NLC™). | am, by
virtue of my position, authorised to depose to this affidavit on behalf of the NLC
(“applicant”). | also do so by virtue of the personai knowiedge | have of the facts
set out and or allegations made by the Minister of Trade, Industry and

Competition, in his answering affidavit.

2. Accordingly, the facts herein contained are save where the context indicates

otherwise, within my personal knowledge and are true and correct. Legal

submissions made in this affidavit have been solicited and obtained from

LY



applicant’s legal representatives and the NLC accepts the legal advice as

carrect.

The founding affidavit was deposed to by Professor Ntshengedzeni Alfred
Nevhutanda, the former Chairperson of the Broad of NLC. | deposed to the
confirmatory affidavit to which | confirmed the allegations therein contained

insofar as same related to me.

I have read the answering affidavit of the Minister, who is cited as respondent
in the application brought by the applicant for the order sought in Prayers 1, 2,
3 and 4 of the notice of motion. Upon perusal of the answering affidavit
aforesaid, the applicant persists with the relief sought in the notice of motion.
The applicant does so on the following grounds. Firstly, the 61 page answering
affidavit of the Minister does not address the issues that implicate this
application. Secondly the Minister spent inordinate time dealing with matters
that are irrelevant to the relief sought in the notice of motion. It will be argued
at an appropriate time when the matter is heard by Counsel for the applicant
that the facts that underpin this application have not been seriously contested

by the Minister, and for the reasons aforesaid, the relief sought should be

granted.

I proceed to reply to the answering affidavit to the extent necessary without
elaborating in detail on those allegations which are not pertinent and relevant

to this application.

AGA



Ad seriatim responses to the answering affidavit

AD PARAGRAPHS 1 -6

6.1

6.2

6.3

{ admit that the deponent to the answering affidavit is the Minister of
Trade, Industry and Competition. | also admit that he was appointed by
the President on 29 May 2019 and signed a performance agreement with
the President in November 2020. A copy of the performance agreement
that has been concluded between the Minister and the President is
annexed hereto marked “TCCM1”. The performance agreement set out
the responsibilities that the President has in terms of section 92(1) of the
Constitution assigned to the Minister. | also admit that the Minister is also
responsible for the administration of the Lotteries Act 57 of 1997 (“the

Lotteries Act”) and also responsible for oversight of the NLC.

However, | should mention that in doing so, the Minister, as executive
authority, and Member of Cabinet, is constrained by statute, the rule of
law, and the empowering provisions which entail that he may not do
anything or perform any function or act other than that which is provided
for by law. Any act or function that he performs outside the empowering
legislation, the Constitution, and the rule of law, is invalid,

unconstitutional and ultra vires.

As the applicant demonstrated in the founding affidavit, to which no
adequate or satisfactory responses have been provided, the Minister has
acted ultra vires, when instituting an investigation which is impugned in

this application and has failed to show in the answering affidavit wh



6.4

empowering provision entitled him to commission the investigation, and
to keep the report without providing it to the NLC, being the subject

matter of the purported investigation.

| do not agree that the facts and or allegations that the Minister has made
in the answering affidavit are within his personal knowledge, and that
they are true and correct. Some of the allegations, do not fall within his
personal knowledge and could therefore not adequately and or properly

be answered to by himself.

7. AD PARAGRAPHS 7 — 13

71

In these paragraphs the Minister is providing his understanding of the
provisions of the Lotteries Act and the Public Finance Management Act.
] take note of these sections that the Minister has reproduced in these
paragraphs. The interpretation of the relevant sections of the Lotteries
Act, and the PFMA, are for the Court. However, | dispute the
interpretation that is given by the Minister to these sections, particularly
the Minister's understanding of the powers conferred by section 63(2) of
PFMA. Legal argument will be advanced at the hearing of this matter by
Counsel on behalf of the applicant in order to demonstrate that the
interpretation accorded to by the Minister of section 63(2) is incorrect.
This section does not empower the Minister at all to institute an
investigation and to do so in the manner in which the Minister purportedly

instituted the current impugned investigation.

S~



7.2

Insofar as the obligations and responsibilities of NLC, | should state that
same is provided for in the Lotteries Act, and PFMA, read with the
relevant regulations. For instance, it is the duty of the Board of NLC, and
the NLC as an institution to maintain principles of transparency and
accountability. NLC has demonstrated and maintained its principles of
transparency through its submission of the following reports; quarterty
performance report submitted to the Minister and relevant statutory
bodies; timeously meeting reporting requirements to relevant statutory
bodies; integrated report tabling to Parliament and publishing on NLC
website, as well as distribution to individual staff members and key
stakeholders; timeous response to media enquiries within the confines
of relevant iegislation; timeous response to Parliamentary questions, and

proactive and prompt appraisal of Minister of any material matters.

8. AD PARAGRAPHS 14 — 27

8.1

In these paragraphs, the Minister deals with shareholder's performance
compacts. He refers to the 2019/20 shareholders compact which no
longer applies because it terminated by effluxion of time. Realising that
he cannot rely on a defunct compact of 2019/20, the Minister invokes a
2020/21 shareholder's performance compact, which on the Minister’s
own words, has not been signed by him, and he still wants to engage the
Board on some of the provisions in it. The Minister can therefore not rely
on a document which does not have any legal standing because it has
not been signed by him, and he does not regard it as a compact yet

because he still has queries that he wishes to pose to the Board.



8.2

8.3

8.4

On the Minister's own version, the 2020/21 compact, although already
signed by the Chairperson of the Board of NLC, he regards it as a draft
because he has queries on some of its provisions. According to the
Minister, this document already signed by the Chairperson of the Board

may still change, and currently does not constitute a legal instrument.

The Minister is therefore in no position to rely on any of these two
documents which he has attached as “EP1" and “EP2". They have no
legal standing whatsoever and cannot be relied upon to hold the NLC
accountable. It was the responsibility of the Minister to have proactively
and on time ensured that the 2020/21 compact is duly signed by both

parties in order to make it a legally binding instrument.

To the extent that the Minister wishes to rely on any of these two
documents which have no legal standing to defend the DG's
appointment of an independent forensic investigators, same simply
demonstrates the illegality of that appointment. What the Minister cannot
deny, is that the appointment of the independent forensic investigators
was not done by him. He instructed the DG to de so. The Minister could
not do so without issuing delegated authority to the DG. However, no
written delegation has been produced by the Minister to this effect. Even
if the Minister would have done so, | deny that such power is delegable.

On this basis alone, the forensic investigation that was commissioned by



the Minister, which resulted in the forensic investigation report which the

Minister to date refuses to provide to the NLC, is unlawful and invalid.

8.5 Save as stated herein above, | deny the remainder of the allegations in
these paragraphs to the extent that they conflict with what has already

been stated in the founding affidavit of the applicant.

AD PARAGRAPHS 28 — 31

Again, the Minister seeks to rely on a defunct compact and the draft compact
which have no legal standing to raise a preliminary point. Even if the Minister
were correct that disputes ought to be dealt with in terms of clause 16 of the
defunct compact, it still does not assist the Minister in his opposition of this
application because Prayer 1 of the notice of motion is a declaratory order to
the effect that the investigation that has been commissioned is unlawful,
unconstitutional and invalid. The illegality of the conduct of the Minister or the
unlawfulness of investigation, cannot be resolved through the dispute resolution
provided for in clause 16 of the 2019/20 compact. Only the Court has the power
to declare a conduct unlawful or to determine whether a conduct is unlawful or
unconstitutional. It is not open to the Minister let alone the NLC, to determine
whether the conduct is unlawful, invalid or unconstitutiona). Accordingly, the
nature of the issue raised in the application or the issues implicated in this
application are not those which fall under clause 16 of the 2019/20 compact.

For these reasons, this preliminary point cannot succeed.



10.

11

AD PARAGRAPHS 32 — 46

10.1

10.2

The second preliminary point raised by the Minister is that the applicant
ought to have invoked the provisions of PAIA. However, this objection by
the Minister cannot be sustained because on the Minister’s own version,
he has already refused the request. The Minister did not say that the
applicant should follow PAIA when the applicant through its attorneys
requested the Minister to release the report to the NLC. The Minister
simply said that he refuses to make the report available and provided the
reasons why he was not willing to give the forensic investigation report
to the NLC. In so doing, the Minister has himself waived any reliance on
PAIA, but decided to deal with the request and made a decision there
and there. The Minister has not retracted his decision. Accordingly, as
things stand, the refusal decision stand and binding for all intents and

purposes until set aside by Court.

The preliminary objection by the Minister that the applicant ought to have
exhausted the internal remedies provided for by PAIA, has no merit. This
objection can therefore not succeed. The applicant has also prayed to

be exempted from the provisions of PAIA given the circumstances of this

case.

AD PARAGRAPHS 47 — §6

11.1

In these paragraphs, the Minister inordinately deals with what he regards
as background facts pertaining to why a forensic investigation was

commissioned. These matters are irrelevant to the relief that is sought j



11.2

the notice of motion. The applicant made it clear in the founding affidavit
that it supports any investigation into the affairs of the NLC as long as
that investigation is instituted and conducted lawfully. The applicant has
submitted in the founding affidavit reasons why it contends that the
investigation that has been instituted offend the principles of legality, and
it is procedurally irrational among others. | have no doubt that the matters
that have been raised in these paragraphs by the Minister pertaining to
some of the beneficiaries of the lottery funds, have been dealt with by
the very same forensic investigation to which the Minister is refusing to

make the report available to the NLC.

If the Minister is confident that the forensic investigation has unearthed
serious maladministration, fraud and corruption, perpetrated by either
members of the Board or the management of NLC, there is no reason
why the Minister should not release such a report because the NLC
performs a public function and it is accountable not only to Parliament
but to the citizens of the Republic. If there are allegations of
maladministration, fraud and corruption within NLC, not only is the NLC
entitled to know about them, but the public at large is entitled to know
because the NLC performs its duties, responsibilities and functions in the
public interest. The very reason that the Minister to date is refusing to
release the report, fortifies the applicant’s contention that the report does

not support the Minister's contentions.



11.3

11.4

The applicant has already dealt clearly in the founding affidavit with the
allegation that the DG has no authority to institute an investigation, and
the Minister has no power to delegate such authority to the DG, even if
he has, that would be unlawful for absence of written delegation of
authority. Accordingly, Nexia, SAB & T has been unlawfully appointed to
conduct a forensic investigation which is not authorised by law. If Nexia,
SAB & T was lawfully appointed, its report would have been embraced

by the Minister, who would have released it to the NLC.

The allegation by the Minister that the investigation is incomplete, and
the forensic report in his position is an interim report, should be rejected
as far-fetched. | say so for the reasons already outlined in the founding
affidavit which have not been contradicted by the Minister. The applicant
has referred in the founding affidavit to the submissions made by the
Director-General (“DG”) to the Portfolio Committee of Parliament on
Trade and Industry that a forensic investigation report has been provided
to the South African Police Service (“SAPS”). At no stage did the DG
inform the Parliamentary Portfolio Committee on Trade and Industry that
the report from Nexia, SAB & T is an interim report. What is also
disconcerting is that this report is already in the possession of the media,
because the media has been reporting about it and selectively quoting
from it. At no stage has it been reported in the media that the report is
an interim report. It is therefore incumbent upon the Minister to make

available this report to the NLC. His continued refusal is unlawful.



11.5

Save as stated hereinabove, the contents of these paragraphs are
denied to the extent that they are inconsistent with the founding affidavit

and what | have stated above.

12. AD PARAGRAPHS 87 — 108

12.1

12.2

Similarly, like | have pointed out above, the Minister dwell on irrelevant
matters which have nothing to do with the relief sought in the notice of
motion. Allegations of maladministration have already been referred by
the Minister to a forensic investigation, which was concluded and the
investigation report was submitted to the Minister. Both the Minister and
the DG are in possession of the report, which they have given to the
SAPS. The same report has now been given to the SiU and the
President, but not to the NLC. On the strength of the motivation by the
Minister, the President appointed the SIU to conduct an investigation in
terms of the proclamation he issued. Otherwise it would not have made
sense for the same Minister to encourage parallel investigations in
respect of the same subject matter, given the fact that if it were to

happen, same would constitute fruitless and wasteful expenditure.

| repeat that the NLC is not against any investigation on the NLC, its
Board, management and staff, as long as the investigations is in
compliance with the law. The investigation commissioned by the Minister
is not in accordance with the law, it is unconstitutional and invalid. The
allegations made by the Minister in these paragraphs, serious as they

are do not authorise the Minister to institute an unlawful investigatio



12.3

| deny the contents of these paragraphs to the extent that they are
inconsistent with what is set out herein above and what has already been

set out in the founding affidavit.

13. AD PARAGRAPHS 108 - 114

13.1

13.2

| admit that NLC is a public entity, accountable not only to Parliament but
to the public. It has to act transparently, and within the prescripts of the
legislation that establishes it and the regulations that have been issued
by the Minister. Significant in the regulations that were issued by the
Minister, is regulation 8. The Minister has made issue about the NLCs
understanding of regulation 8 pertaining to disclosure of third party
information, including disclosure of all approved proactive funding
projects. It is incorrect that NLC was simply refusing to provide the list of
beneficiaries to the Minister or to have the list published in its annual
financial statements. As the Minister has pointed out, there was a legal
opinion that was solicited and obtained by the NLC which confirmed the
NLCs apprehension of releasing or disclosing such information in the

light of regulation 8. A copy of this opinion is attached hereto marked

“TCCM2™.

It makes it so plain in its conclusion that the disclosure of such
information is prohibited by regulation 8. In any event, this application is
not about disclosure or failure to disclose information or list of

beneficiaries as requested by the Minister. This application is about/the



133

declaratory order on the unlawfulness of the forensic investigation that
has been commissioned by the Minister, and the Minister's refusal to
provide the NLC with the investigation report. It is evident that the
investigation has been concluded by Nexia, SAB & T and that it has
submitted a report to the Minister. There is no final report which will be
produced by Nexia SAB & T because the investigation has now been

taken over by the SIU as per the proclamation of the President.

The SIU is not continuing the investigation which was conducted by
Nexia SAB & T, but it is conducting its own investigation in terms of the
SIU Act, read with the proclamation issued by the President. Nexia SAB
& T has concluded its investigation and submitted its report to the
Minister. The Minister is therefore duty bound to produce that report. His
refusal to produce the report, on the basis that the investigation is not
completed, ongoing, and that he has a preliminary report, should be

rejected by the Court.

14. AD PARAGRAPHS 124 — 163

14.1

| deny the contents of these paragraphs to the extent that they are
inconsistent with what | have already stated above together with what
has already been stated in the founding affidavit. | have peointed out what
the relief that the applicant seeks is. The Minister has chosen to deal with
irrelevant matters instead of focusing on the material facts alleged in the

founding affidavit.

AW



14.2 No legal basis has been laid by the Minister to conclude in paragraph
163 that the cost of the application shouid be paid by the members of the
Board and the Commissioner. Legal argument will be presented to court

at the hearing of this matter in this regard.

14.3 In any event, the Minister's answering affidavit has not seriously

challenged the material facts underpinning this application.

14.4 Accordingly, the applicant persists with the relief sought in the notice of

motion.

|  DEPONENT

| HEREBY CERTIFY that the deponent has acknowledged that he/she knows and
understands the contents of this affidavit, which was signed and sworn before me at

P\‘Q}((‘r\& on this the Q_Q_ngay of FEBRUARY 2021, the regulations
contained in Government Notice NO. 1648 dated 19 August 1977 (as amended) having
been complied with.

COMMISSIONER OF
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PERFORMANCE AGREEMENT

BETWEEN

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

AND

THE MINISTER OF TRADE, INDUSTRY AND COMPETITION

PERIOD OF AGREEMENT
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CONSTITUTION AND LEGISLATION

The Constitution of the Republic of South Africa, 1996, slipulates in section 91 {2) that the President appoints The Deputy Prasident and Ministers,
assigns their powers and funclions, and may dismiss them.

The Constitution of the Repubifc of South Africs, 1986, stipulaies in seclion 92 (1) that the Deputy President and Ministers are responsible for the
powers and funclions of the execufive assigned 1o hem by the Presidenl.

Executive Members' Ethics Act {No. 82 of 1998) stale that members of the Cabinet must act according o a code of ethics, created by the President
pursuant i the pnnciples and framework esiablished by the Execufive Members' Ethics Act of 1998,

The grinciples of natural justice applies.
MINISTERIAL KEY RESPONSIBILITY AREAS

The conslitelional imparatives and ohligations contained in Chapter 5 of the Consfitutions including but not fimited to seciions 92, $3, 96, 97, 98, 99,
are applicabla.

The contenis of this agreement sel out the powers and functions assigned to you by the President in accordance with Seclion 91(2)

e



KEY RESPONSIBILITY AREA 1: POLITICAL LEADERSHIP CONTRIBUTING TO THE COUNTRY'S TRIPLE CHALLENGES,
KDP PRIORITIES AND MEDIUM TERM STRATEGIC FRAMEWORK (MTSF) 2019 — 2024

As Minister in the Cabinel you wil contribute individually and collectively to addressing the triple challenges of poverty, inequality and unemployment
ard the MTSF 2019 - 2024,

Priority 2: Economic transformation and |ob creation

Target: Unemployment reduced to 20-24% with 2 million new jobs especially tor youth; economic growth of 2-3% and growth in levels of
investment to 23% of GOP

Improve the ease o domg World Bank Ease of ] Creala a wonl}class busmass reglslratwn

1. Ensure a system to enable a |
business Doing Business senvice, fo conlribule to wmproving overall | person fo regisier a company within |
Ranking. ease of doing business one day, covering the follawing:

| company  regisiration.  B-BBEE

cerfification,  Dormain~ Name

Registration and Business Bark
Accounis. Lngage with relevant
colleagues 1o include tax, UIF and
Compensalion Fund  registration
within the single partal.

2. Ensure a simple electranic guids
o assist persons by praviding
useful information on registratian,
set up and operating a business in
SA in order to encourage mare
start-ups,  SMME, vyouth and |
womer: business to register andr
start a husinass




3. Work with other Mhisiars to
confribute fo ihe overall eass of
doing busness in South Afiica,

Ensure the macroaconomic | Macroeconomic Fiscal Macrostonomic pdicy framework reviewed | 1. Contribute to the review of the
policy akgnment and coherence | policy reviewed 1o | consolidation, | by 2022 macroeconomic policy o support
support growth infiation growth and job creation
ngeling3-6%

2. Provide impact analysis of fscal
oplons on manufacturing and
boader growth abjectives




Reviow B-BBEE !o support | Newlegislation on
worker  empowerment  and | workers and
establish legislation for worker, | company
community and HDI awnership | govemanca.

Imiementation and
review of legisktion
on woarker,
caenmunity and HDI
ownership

Indicators

_| Davelop andior Implement (agislation on

worker ownership and participation in the
economy; and equity for community and HDI
ownership, by December 2021

i. Prepare amendimenis to the
Companies’ Act to provide for
worker participation in company
govemmance siuciures,  discuss
these with social parners; propare
a Cabine! Momorandumn on the
propogals,

2. Monikor large margers under the
Compelition Act to ensure that the
compedition  aufhorifies  take

account of legal provisions on
worker ownership

3, Introduce draft legislaion under
the G-BBEE Act to address the
recognition of awnership by broad-
basad vehicles that pramote poor
communities and  workers a5
baneficianes

4Prepare  amwal  reporls ok
worker, community and HDI
ownership




cond i Six  Master Plans finalised and . Implement Autc  Indusiry
environment  that  enables | developed and and  CTLF | implemented during the period of the | Master Plan for second phase of
national priority seclors o | Master Plan Masterplans | Admenistration APDP and monitos the imgact
support industriglisadion  and | Implementation
locatsation, leading io | Reports 2 Implement Retail, CTFL Master
increased exports, Plan and monitor the inpact
employment, and yowh- and
women-owned SMME 3. implemenl Poulry  Industey
panticipation Master Plan and manitor the
impact
4. Implement Sugar Industry
Master Plan and monitor the
impact

5. Finalise Sleed indusiry Masier
Plan by March 2021, implement
arx! monitor the impact

6. Finalise Fumiture Indusiry
| Master Plan by March 2021,
implement and monior the impact

]. 7. Support the dewveiopment of
Master Plans of other priorily
sectors and ensure alignment 1o
| the indusirial stralegy

|




Special  Economic
Zones  development
and implementation

Mew Indicatar

Development  and irnplern;hiaﬁon of
Special  Economdc  Zones,  providing
alignment with District Cevolopment
Mode!

1. Establish nafienal support unit
for SEZs and prepare annual
Budget request o NT for SEZ
support.

2. Produce annual report on
progress made with SEZs

3. Promote SEZs among potential
priveke secior mvestors

4.Infegrate and coordnate SEZ
reporting within District
Dewvelopment Model

Complels The
revitelisation of
industrizlisation parks

AN targeted industia parks reviaisad

1. Establish anwal tarpets for
revitalisation of Industrial parks
and prepare  annua  Budgel
requast to NT for Indusirial Park
support.

2. Promote Industial Parks
among polential privale sector
nvestors

3. Produce annual report on

progress made with [ndustrial
Paris

4, Integrate and coordinate
Industrial Park reporfing within
District Development Mode!




[Gupport  localisalion  and

industrialisation

Compliance of
govemment spend an
designated producis
and services

Parinership wilh
business  community
and organised laboyr
on spectic products

Mew indicator | A minimum of 20 praducts for localisation

requlations.

{. Prepare detailed reports of new
products that the DTIC proposes for
designation under the relevant
legislation and consider proposals
for  designation from  broader
acanomie chuster.

2. Lead the economic cluster in
engaging with private sector and
Nediac constituencies ta identify
and implement Nedlac Economic
Recovery Plan localisation targets

3. Work with the Minister of Finance
on an effective systarn of monitoring
adherence o lacalisalian

?_. _.| i e 1 | = % Bk, OET ajd e 3
uce high levels of economic | Number  of  market | New Ulnitiate one  new  market inquiry  and | Ensure Ihat the Inquiry is initiate
conceniration through rigorous | inquiries into historically | indicator implementalion of recommendations of one | and decisions are inpfemanted
implementation of the | concenlrated  priarity conciuded market inquiry per annum
| Competificn Act and other | seclors .
| teguiatons - | _ ) o )
Strengtien development | Imprmved  eccess lo | New Improved nalfonal and provincial DFI | 1. Overses work la ensure improved
finance  towards  SMME | affordable finance for | indicator financing  transactions  to  SMMEs, | access fo affordabie financing for
developmend SMMEs and | cooperatives  and other deveiopmental | SMMEs iy the NEF.
- __ conperalives | categories B )




2. Establish appropdate annual *
largets for the 10C for black
| | indusiriafists, women and 'fouth-|
| empowered enlerprises

Ensure inclusion of SMMEs in | Provisions made m | New

‘ocalisation programmes  on SMMEs | Confribule to the development and
localisaion and  buy local | accods and | indicator developed and adopted by 31 March 2021, | implementation  of  Iocalisatian
campaigns interventians for programimes on SMMEs

SMMES

Bxplore the infraduction of | Number of youth slart- | MNew
measures (such as tax breaks) | ups indicator
10 support the establishment of

new, youth owned start-ups

increase the number of startup youth | 1. Estahblish baseline and set annual :
husiness per annum targets for number of new youth
busihesses ko be supported by the
Department and entlies

© 2 Monitor progress with efiods ta
premote economic apportunities for
youth businesses and heip unblock
challenges experienced within the |
Depariment and Eniities,

Target: Increased economic parficipation, ownership and access to resources and opportunities by women, youth and persons with
disabilities

g 0 v [ Targets . =TT Uk s s

nferventions - 7 [ IngisatorSE o

Expand govamment spend on
women, youth and persons with
disabilifies through preferential
procuremant

Perveniage preferential | New indicato

procusgment spend by
sexigender, age amd
disability

Improvement on baseline of
current procurement by the
Depariment on  enterpnses
with  significant  equity or
managemen|  contral by
women, youth and persons

with disabilities

1-. Establish Qéseline
pefamante on procurement for
£Y 2020/21 for the Depariment




2. Sef targets for improvement

over a 3-year period from FY

029122
3. Prepare reparts on the extent
of efforts made fo achieve the
targets.

Programmes & expand access | Pergenlage funding by | New indicator Minmum targels as  for | {.Esiablish basefine

o finance, incentives and | sex/gender, age and women, youth and persens | perfurmance on incentives for

opportunities  for businesses | disability, with disabiliies FY 2020121 for the Department

with significant equity or | industryfsector and Entities

management control by women,

youth and persons with 2.5et targets for mprovement

disabilites

over 2 3-year peniod from FY
2021122

3. Mutivaie for budget allocations
by NT for financing such targets

4.Prepara reports on
achlevament of funded langets

10




Priarity 6: Social Cohesion and Safe Communities
Targat; Equal opportunities, inclusion and redress

Interventions . ncat _ ' | Baseline

[ Targets

Producedsuppor  production | Number of films  and | New

Minister's Responsibility

Minimurn target to support locally-made fitms

1. 1dentify targets in the portfolio
to support the local production
and  docurnentaries

2. Amend incentive guidelines
to enatle the achievement of

of fikms and documeniades | documentaries, including | indicator and documentaries telling the SA story.
telling the Seuth African story, | those  telling the South of fims
incheding the history  of | African story telling the SA story.
Kberation
the largats.
Priority 7: A better Africa and World

Targat: increased forelgn direct investment Into South Africa

‘Interventions o . <15 Ind AN 5o | Baseling) ol Targetsaee - o8 R PRaiis et
Saurce investment for the | increased investment in | New R12  ftrilion  overal investment
idenfified sectars in the South | SA indicator commimenis by end of Administration,

African economy

subject to taking account of the impatt of
Covid-19

! 2 Produre

‘5 R s %S
1. Provide support for annual
Investment Conferences,
including  raising  Sponscrshio,
publcity  and  follow-ups  on
matters raised al  thel
Confzrences

reparts on
impiementation of pledges made
by imvestors.




3.Ensure  Invest-SA pm\ridé;
post-commitment  support 1D
investors, including coomdinating
unitocking efforts whem required

Facllitats sxports frough the
Export Marketing [nvestrant
Assistance (EMIA) Fund

| Progress with expanding |
axports through EMIA

Stabiies expars following the challenges of
Covid-19 and thereafter stengthen support
based on budgetary support

| implementafon  of  the

ACFTA and other trade
agreements in order © grow
intra-Africa trade

Level of rade with other
African countries

' New
Indicator

i Finalise 2n implementation pian for the |
AFCFTA

1. Prepare reparis on measures
taken on stabilisafion of experts
2 Take aclions to assist
incteased exparts through the
EMIA fund and cther maasunes,
foousing on prionty secters

1. Complete the work ko enable
implementation and
administration of the AfCFTA

2 Hold- bilateral meefings at
SACU evel on AfCFTA matters

3. Champion efforts to expand
exports to Afica and rest of the
word

4, Convene disgussions on trade
in services in pricrity sectors and
devslop proposals for South
Afica  to  submit  specific
commitments on tradé in s&nices




KEY RESPONSIBILITY AREA 2: PRIORITY 1: BUILDING A CAPABLE, ETHICAL AND DEVELOPMENTAL STATE T

This MTSF priority has a few iransversal inferventions that apply to all Minisiers s per the table balow

Targeted impact: Public value and trust; Active citizenry and partnerships in sotiaty

waslefu,

public sector

Measures taken to e!n'mnate F‘ert:enlage e]mmanun
fruiflass  and |
iregular expenditure in the |
- sector institutions

of wasteful and fruilless
ewpenditure  in public

Perceniage reduchion of
iregular expenditure N
oublic sectar insftutiors

e

Basedine

o018
Haseline

LR T s

T"100% efimination of wasteful and fruitless

of 2019 by 2024

exgenditure incrementally from baseling |

Ehrmnate wasteful and fr-uless
gxpenditure

Incrementally from baseline of 2019 oy
2024

75% reduction of ineguiar expenditure |

Ensure irmegular expenditure is |
reduced and where it coeurs make
sure actian is taken

Percentage reduction of
quatfied audits n the
pubks secior

018

Baseline

75 % reduction of quz;Iiﬁed audits
incrementally rom baselng of 2019 by
2024

Suppert the achievement of an |
unqualfied audit spinion in your |
department/s and entities through
propressive  improverrents  in |
governance  and financial
managemeni systermns

Programme to preven! and
comuption in

fight

govemment

Percentage resolution of
reported  incidents  of
carupiion in the
governmeant

Trends
the

Anticorruplion

Fatling
Crime

Statistics

95% resofution of reported incidents af
carruption by 2024 via disciplinary and
crirminal interventions

i

Enforce  conseguences  for
cormuptan and miseonduct

Ensure funclionalty of

elhics structwres and
adequate capacily

New

Develop  and
Hdi:t rictimetio jpined-up plans

implement

% jo'ned-up plans

New

i Establish ethics cormmittees and adhere
to terms of reference

Qversee the implementation of the
ethics structures

1 100% joned-up plans

Confribute to the development of |
the  economic  development |
componeni of the joined-up plan




KEY RESPONSIBILITY AREA 3: INSTITUTIONAL OVERSIGHT OF THE HOD AND DEPARTMENT

ManagementArea | Keyactivities | Petformance Targets =]
35 2019020 EZL 20212 [man |
Executive Asthority oversight over the Deputy Minksters
Exscutive Authority | Delegation  of | Anaval updated | Updated ‘ Updaied delegations | Jpdated | Undated i Lindated detegations ‘
aversight over the | powers and | delegalions delggations defegations delegations
Depuly Minister functions 1o the ; i
Deputy Minister , | j ‘
Exetutive Autherity oversight over the Accounting Officer
Exgcutive  Authority | Management of | implementation of | Conciusion of the | Conclusion of the | Conclusion ot | Conclusion  of | Conclusion  of
oversight over the | the performancs | Head of | Performance Performance the Performance | the Performance | the Ferformance
Accounting Officer of the Directer | Department Agregment, Agreement, Agresment, Agreement, Agreement,
General Performanue Implementalions | Implementations of | Implemerdations | Implemenlations | Implementaticns
Management and | of the midierm | the micierm review | of the midterm | of the midterm | of the midtemn
Development review and Annual | and Arnual | review and | review and | review and
System Assessmentafthe | Assessment of the | Annual | Annual Annual
DG DG Assessment of | Assessmenl of | Assessment of
[ P _ lmepe the DG | tepe
| Delegation of | Annual  updated | Updated UUpdated delegaton | Updated Updated Updaled
Public  Service | delegations delegation register delegation delegalion detegalion
Act powers of regisler register register register
the Minister ko' i
DG B i
i Monitor Wonitaring report | Annual 30 day | Annual 30 day | Annual 30 day | Annual 30 day | Annual 30 day
!tcornplianoe to | with  comective | payment  report | payment repart with | payment report | paymenl report | payment regont
.10 day | measures where | with  comective | corective with  comectwe | with corectve | with  comeciive
I payments appicable Measures measures measures measures measures
tequirement implemeried implemented where | impiemented implemented implemented
where applicable | applicable where applicabie | where where
applicable applicable

14



Tha ovarcight and achievement of dopertmental sirategic goals and annual parformance plane and budgel
Polifical oversight on | Oversee  the | Approval of | Approved Approved  Annual | Approved Approved Approyed
strategic  planning | development of | Strategic  Plan, | 3trategic Planand | Perfarmance Flan | Annual annual Annual
and repurting departmentai Annual Annual Performance Perlormance Parformance
Strateglc  and | Performance Perfarmance Plan . - Plan Plan Flan
Annuaf | Plans ‘ o
Perfformance | Consideraton and | 4 Quarterly and | 4 Quarterly and | 4 Quarterly and | 4 Quarterly and | 4 Quarterly and |
[ Plans and i approval of | Annual report | Annual report | Anneal  report | Annual  sepor | Annual  report |
] monitar the | Quarterly fepans approved | reports approved repors rapans L repons
implementation | Performance agproved approved approved
I thereof. Reports and
| i Anniid report . S
The oversight and achisvement of gender responsive depariments! etrategic goats and annual performance plans and hudget as por the Gender
responsive planning, budgeting, monitoring, evakaifon and sudiing iramewurk.
| Political oversight on | Cversee  the | Approval of | Approved gender | Approved  Annual | Approved Approved Approved
| development of | gender respansive gender responsive | Annual  gender | gender Annual  gender
gender  fesponsive gender reEpoNsHe Strategic Planand | Pedormance Plan | responsive | T2sponsive responsive |
sirategic phanning and | responsive Sirategic  Plan, | Annual [ Performance Annual Perforance |
departmenta! Annual Performancs Plan | | Plan Perfosmance Plan |
reporting Strategic  and | Performance I Plan |
Annual Plans [
Performance ' 4 Quarterly and
Pians and | Consideration and | 4 Quarteriyand | 4 Quartely and | 4 Quarterly and | Annual gender | 4 Quarterly and
manitor approval of Annual gender Annual gendes | Annual gender | responsive Annual  gender
: the implementa | gender respansive | responsive responsive reporl(s} | responsive repori(s) responsive
fign thereof Quarterly repori{s) approved | approved report{s} approved reporl(s)
| Performance | approved approved
i Repans and
| Annual report
% |
4& Sl —_— — —— ]
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Naticnal Department lacilitates public invaivement, parficipation and service delivery Improvement Inftiathves

Support good | Ensure optimal | Develcpment and | 80% 80% 80% 80% 80%
govemance through | funclioning  of | implementafian of | implementalion of | kmplementation of | implementation | implementation | implementalion
leading parficipatory | secloral Publicf Public/Slakeholde | Public Paricipatory! | of Puticf | of Publig/ | of Public
govemance and | participatory Stakehokler I Paricipatory | Stakeholder Plan | Stakeholder Slakeholder Parlicipatory
social compacts with | govemance Participatory Plan Pasticipatary Parlicipalory Plan
siakeholders mechanisms Slralegies  and Plan Plan
Plan
National Departments’ and entities’ involvement and contribition (o the District Davelopment Mods!
Invalvement and | Participation in | Contribwile to the | 8% achievement | 80% achiovement | 80% 80% 0%
contribution to the | the DDM where | development of § of own | of own | achievement of | achievement of | achievement of
Digtrici Developmant | applcable the *One Plan® | commitments in | commilments in the | awn own oWl
Mogel (DD} ané monilor the | the “One Plan” "Ong Flan™ comenitments in | commitments in | commitments in
implementation the “Ong Plan™ | the “One Plan® | the “One Plan’
against the plan

KEY RESPONS(BILITY AREA 4: POLITICAL LEADERSHIP AND OVERSIGHT

Management Area Key activities Performancs Targets
Indicators N R 204

Government structures

Active participaion in inter- | Alendance of Executive | Padicipalion  in | Aftend and Alfend  and | Atlend and | Atend and | Atlend and
Ministerial Commitiees, | siucture meefing and | Execuiive implemsanl implement implement implamant implemant
MINMEC's, Cabinet Clusters | perfosming  the  lasks | Stuclures B0% of tasks | 80% of fasks | 80% of tasks | B0% of tasks | B0% of tasks
and other Execufive Structures | relaled to the siruclures associated 'o | associated 1o | associated to | associated to | associaled to
b member member member member member
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Parllamentary Accountability

=
Acrourtability 1o the | Responding to | Timely response to | 100% 100 [ 100% 100% [ 100% |
| Parfisment . Pariamentary Cuestions | Parliamentary . accountabill | accountabilty  accountabilit | accouniabilty  accountabilit
and ensuting | Cuestions and [y to he | o the |y to the: to the |y K the
accountability of own | tabling of Plans, | Parliament Parliament Parfiament . Parliiament Parliament
departments and entifies : Budget ard
to Pariiament | Reports
Cversight on State Dwned Companies and Publtic Entities/Agencies
| Owversighl over Public Entilies | Perform  oversight ower | Enter inte | Shareholder | Shareholder fSharehc!der Shareholder Shareholder |
the govemance and | shareholder compact compact | compract compack Gormpact
perfarmanse of entities compacis and | updated, undated, plans | updated, updated, plans | updated,
OVErSEE the | plans approved and | plans approved and | plans |
. development  cof | approved performance approved perlormance approved
- Annual Plans and | and monitared and monitored and
regular govemance | performance . perfommance perfarmance
and perfarmance of | monitored manitored monitored
) - the: Entities - - ]
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SIGNATURES

L EBRA  PaTEL hereby declare that the information provided in this
performance agreement has been agreed upon by myself and the President of South Africa. This is a legal
and binding performance agreement that will be used for assessment purposes.

Goon Lot —

Hon. Mr Ebrahim Patel™

Minister of Trade, Industry and Competition

o A\ 20

/

His Excellency Mr MC Ra a

President of the Republic of South Africa

Qﬂ 3 \O‘ 2020




ANNEXURE 1: EXPLANATORY GUIDELINE

1. CONSTITUTION AND LEGISLATION

This aspect highlights constitutional imperatives, obligations, powers and functions of the President refating
to the implementation of Ministerial Performance Agreements. It also points out key legislation in this regard.

2. BACKGROUND AND GONTEXT

in Ociober 2019, Cabinel considered and approved the 2019 - 2024 Medium-Term Strategic Framework
(MTSF). The MTSF translates the electoral mandate and the National Development Plan into a 5-year
programme of government and comprises the 5-Year Implementation Plan and the Integrated Monitoring
Framework, containing clear targets, interventions, resource implications and impacts.

e S 3

NDP 5:¥oar Imptemeniation

Plun {tampats, ndarvenlons o ‘“.“\
i and msources)

TecoeTEom. Wedium '{emm Ministerial

National f Stalegic . Performance
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Plan 20 s ) : e Key Respanssility

4 mandale} (2039 Vo igated Ateas)

el il e e i b

2024} Monitoring Framawork ’
{angats, culcomes, indicators, P”‘d
impacts}

e ————————————-

In his State of the Nation Address {SONA) on 20 June 2019, the President confirmed the 7 natienal priorities,
based on the electoral mandale, as follows:

Priority 1: Buikding a capable, ethical and developmental state

Priority 2: Economic transformation and job creation

Priority 3. Education, skills and heaith

Priority 4 Consolidating the social wage through reliable and quality basic services
Priority 5: Spatial integration, human settlements and local government

Priority 6: Social cohesion and safe communities

Priority 7 A better Africa and World

In his reply during the SONA debate, the President further elaborated on why the above 7 priorilies are
important and demonstrated that government has a clear plan for the road ahead. The key task is speedy



and effective implementation. The new Cabinet has a central role in ensuring that the commitments made in
the SONA are implementad with the necessary urgency and vigour.

To this end the Ministerial Performance Agreements (MPAs) will be based on the commitments in the State
of the Nation Address and selecled priorty actions frorm the 2019 - 24 MTSF. Each annual MPA contains a
sel of specific targets backed by measurable performance indicators to be achieved over the 5- year electoral
period, the purpose of which is to put the cauntry on a postive path towards our national development goals
and objectives.

As you are aware, upon the announcement of the new Cabinet, the Presidentmade the following undertaking
to the people of South Africa:
The people who | am appointing today must realise that the expectations of the South African people have
never been greater and that they will shoulder a great responsibility. Their performance - individually and
collectively — will be closely monifored against specific outcomes. Where implementation is unsatisfactory,
action will be faken

It is the aim of this Performance Agreement to give effect to this undertaking.

> KEY RESPONSIBILITY AREA 1: POLITICAL LEADERSHIP CONTRIBUTING TO THE
COUNTRY'S TRIPLE CHALLENGES, NDP PRIORITIES AND MEDIUM TERM STRATEGIC.

FRAMEWORK (MTSF) 2018 - 2024

This aspect draws directly from the content of the MTSF and SONA and highlights specific responsibilities of
the Minister in relation to a particuiar priority, indicator and target. This will help focus the work of the Minister
concemed to the strategic agenda of government. As Minister in the Cabinet you will contribute individually
and collectively to addressing the triple challenges of poverty, inequality and unempioyment and the MTSF
2019 - 2024,

e Priority: indicates which of the 7 priorities are directly applicable to the Minister concerned. The
Minister is still expected to conltribufe to the rest of the MTSF as part of the National Executive
collective.

e Target: provides context to the medium to (ong-term impact we are seeking to achieve e.g. economic
growth.

« Outcome: highlights the broad result area we want to make a difference within a year up to 5 years.

o Indicators, baselines and targets: are measures that are directly taken from the MTSF.

« Minister's responsibility: this column emphasizes the specific contibution that the Minister must
make towards delivery of the intervention in the short io medium term. Where a Minister is mentioned
as a lead, he or she must take responsibility to convene other relevant stakeholders towards the
implementation of a particular intervention. Where a Minister is mentioned as confributing
department, it indicates a need for the Minister o take initiatives towards working with Cabinel




colleagues and stakehoiders to defiver on the specific intervention. The Cluster system will help with
further clarification of these roles and responsibilities.

3. KEY RESPONSIBILITY AREA 2: PRIORITY 1: BUILDING A CAPABLE, ETHICAL AND

DEVELOPMENTAL STATE

This MTSF priofity has a few transversal interventions that apply to all Ministers, hence it must be included
in all Ministeriat Performance Agreements. Its content also ties in closely with the next key responsibility
areas.

4, KEY RESPONSIBILITY AREA 3: INSTITUTIONAL OVERSIGHT OF THE HOD AND
DEPARTMENT

Shows how you will provide strategic leadership, direction and oversight to own depariments through
the DG in the following areas:

e Show how you will manage the performance of Heads of Department and Depariment
« Describe how in execuling your role and responsibility you wilf provide oversight in performing the
functions below.

5. KEY RESPONSIBILITY AREA 4: POLITICAL LEADERSHIP AND OVERSIGHT

¢ Describe how in executing your role and responsibility you will provide oversight in performing the
functions below.

«  Show how you will actively pariicipate and contribute to the different govemance structures, for
example, the Cluster/Committee/s system, to Infer-Ministerial Committees and MinMecs.

o Show how you will provide leadership and aversight to Stale Owned Entities/Agencies that you are
raspopsible for

o The oversight and achievement of departmental stralegic goals and annual performance plans and
budget

¢ National Department facilitates public involvement, participation and Service Delivery improvement
Initiatives

s National Department involvemenl, participation in the District Planning Mode!

6. IMPLEMENTATION

To improve the likelihood of achieving the targets above, you are advised to ensure that senior managers in
your depariment translate the priority actions and targets in this agreement into a delivery plan with the
following elements;




> Formulating the aspiration: A clear statement of goals, outcomes and targets to be achieved for each
priority arising out of a rigorous problem analysis, needs assessment and diagnosis;

» A coherent theory of change — articuiating the best way fo achieve the aspiration based on relevant
theorefical literature and research on local and inlemational cases as well an assessment of current
policies and whether they are enablers or constraints. If the latter. then they should be revised and
amended accordingly. To note is that in many instances policy development is not a problem,
implementation is. However, in some cases revisions fo policies may be required and in rare
situations new policies may be required to enable the achievement of the priority,

» Setting specific milestones to be reached with leading indicators.

> Interventions (addressing inhibitorsfconstraints and identifying drivers of performance). Agreeing on
who is involved and how those involved will go about contributing to the priosity and

> A delivery frajectory mapping out the points from current performance (base line) and showing how
implementation of initiatives will shift performance towards the setoutcome and target. Points along
the delivery trajectory will be used to conduct rapid impact assessments to establish whether real
improvement is happening on the ground.

The delivery plan therefore essentially specifies what will be achieved (impact, outcome, target), where it will
be achieved, who is involved and how those involved wilt go about achieving the priority.

Where cooperation from and or coordination with other parties (provincial MECs, National Ministers,
Executive Mayors) is required to achieve the priority actions and targets, it is your responsibility to seek out
this cooperation and bind the other party/parties to the commitments necessary to achieve the targets. In the
event that cooperation was not forthcoming, details o this effect as well as how the non-cooperation and
coordination failure affected the achievement of the target should be reported on at the bi-annual meeting
with President.

Senior officials in your departments are required to reflect the priority actions and targets in the Strategic
Plans and Annual Performance Plans of the Department to ensure they are planned for and properly
resourced. Moreover, | also expect that you will enter into a performance agreement with your Director-
General that will reflect the priority actions and targsts contained in this agreement, in addition fo the other
key performance areas of the Department.

| expect that you will formally delegate specific areas of responsibility to your Deputy Minister(s) o provide
some support to you regarding the priority actions and targets in this agreement, in addition fo the other key
performance areas of the Department.




i, The DPME will prepare a report card on progress with the targets in the respective agreements for
the benefit of the President

ii.  In preparation of the scorecard, DPME will obtain initial progress reports with supporting evidence
from your depariment.

ii.  The progress report should provide a succinct summary of progress, current and emerging issues,
key actions required or key actions taken, early waming of risks as well as decisions or
recommendations to be taken forward and any other comment on progress.

iv.  The reportand data will be analysed and validated and a draft scorecard will be produced by DPME.
This wilt be discussed with your depariment to resolve queries before finalisation. Validation will also
include random onsite visits by DPME to verify if delivery took place and within the specifications as
set out in the agreement.

The DPME will prepare the scorecard which includes key issues affecting delivery, early warning risks and
emerging policy issues for the President a copy of which will be sent to you prior,

in the instance where performance is sub-optimal, a meeting between the President and Minister will be
convened. The outcome of the dialogue will be an agreement between the President and Minister on areas
of improvement (the remedial actions). These will be incorporated in the performance score-card of the next
performance review. It is only in the case of under-performance that the President may take any action he
deems necessary.

Over and above this Cabinet will closely monitor the overall implementation of the 2019 - 24 MTSF. In this
regard you are expected to table bi-annual progress reports to Cabinet on progress with regards to your
commitments in the MTSF. It will not be sufficient to state in these reports that a parficular action has been
implemented. What must also be reported on is what the implementation of the action led to in terms of a
result or the likely value it would create for society.

Your officials will need fo collect administrative data that will allow oversight on progress and make these
available to DPME when reguested. DPME will riangulate this data with budget expenditure data and outpul
level indicators, where available, and provide its own progress reports to Cabinet. The bi-annual progress
reports will also form the basis of the meetings batween the President and Minisiers to identify and tackle
obstacles to implementation.

Beyond the priority actions and targets that you will be rasponsibie for (which is the subject of this agreement),
your Ministerial responsibilities also exiend to:
1. Ensuring an optimal political — administrative interface;
2. Political leadership and oversight: providing strategic leadership to the department for the
implementation of the relevant aspects of the electoral mandate/ oversee implementation of MTSF

priorities relevant to the secior;

)
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3. Support intenational and regional infegration programmes and commitments (where applicable);

and
4. Support good governance in the department by providing institutional oversight of the HOD and

Department

9. SPIRIT AND INTENT

There is no question that given the prevailing social, poiitical and economic dynamics and environment, our
actions require greater urgency and focus, While (and as | have stated before) there are no short-cuts and
quick fixes, 1t is within our grasp to do the important things, to do them weli and to do them without defay.

We have a duty to follow-through on our policy promises to the nation and make grealer advances in terms
of closing the gap between our development vision and the reafities on the ground. The spirit and intent of
the MPAs is to keep us focused on achieving our important targets.

10. PROFESSIONAL DEVELOPMENT

While the MPAs seek lo promole results-oriented performance and accountability, the aim of the performance
agreements is also to faciitate the professional development of all Ministers as leaders in government tasked
with driving the development agenda of the country. In this regard you are encouraged to pursue programmes
and initiatives that will provide you with the necessary competencies and tools to carry out your tasks and
responsibilities. The Presidency and DPME will endeavour 1o provide Ministers with support and technical
advice should the need exist.

Y
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Our Ref: T Malaij/ B Masia/M00334 Your Ref: Ms Mpumi Nene
Direct Email; tmalati@mcine.alica Direcd Tel: 011 072 2801 Date: 04 February 2020
MS MPUMI NENE
The Company Secretary

National Lotteries Commission
Block D: Hatfield Gardens

333 Grosvenor Street

Hatfield

BY EMAIL: mpumi@nlcsa.org.za

Dear Madam,

OPINION ON PUBLICATION OF BENEFICIARY LIST AND INFORMATION

1 INTRODUCTION

1.1 We refer to the above matter and your instructions that we assist the National Lotteries
Commission with a legal opinion on the publication of beneficiary information.

1.2 We have structured this opinion by having regard to the applicable background facts,
which have been gathered based on our assistance to yourselves on matters
concerning publication of defamatory statements of and concerning the NLC in relation
to its pro-active funding activities including beneficiaries of grants. The narration of the
background facts is followed by an exposition of the applicable legal framework; which

is then applied to the facts. The last segment of our opinion is our views and
conclusion.

2 BACKGROUND FACTS

2.1 The NLC is an organ of state, established in terms of section 2 of the Lotteries Act 57 of
1997, as amended' (“the Lotteries Act'). The NLC was established to inter alia regulate

the National Lottery; sports pools as well as other lotteries, including society lotteries
and to raise funds and promotional competitions.

1 Lotteries Amendment Act No, 32 of 2013.

Directors: Tebogo Molatii B Proc LLB Sunelle Eloff B Com LLM  Bonang Masia LB Sayi Ninddi LLB LLM

Practising Consultant: Molatelo mathikithelo LLB {Notary & Conveyancer)

Assoclotes: Ally Makgopa LLB  Khathutshelo Nethavhani LLB LLM Reg Mot 201 G84721
Managers: Turnmy Seboko [Cffice Menagert Kholofelo Mokaba (Morketing Manager) wat net 81972
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The NLC is further charged with the protection of the interests of every participant in the
National Lottery. This is a mandate which is a constant refrain in the Lotteries Act, in
relation to the NLC; its Board; and others.2

The Lotteries Act establishes the National Lottery Distribution Trust Fund (“the NLDTF”)
which in terms of sections 10{1){c); 21 and 22 is managed and administered by the
Board. The funds held by the NLDTF are then allocated for infer alia charitable
expenditure; the development of sport and recreation; the arts, culture and the national
historical, natural, cultural and architectural heritage; and any other matter and
approved by the Minister for that purpose.® The funds are disbursed for allocation of
this expenditure by independent committees called Distribution Agencies, established in
terms of section 26A read together with section 22(3); of the Lotteries Act. This part of
the NLC's service is called “Grant funding”.

In terms of the The Loftery Policy Review document published by the dti in August 2012
("the Policy”), read together with the Memorandum on the Objects of the Lotteries
Amendment Bill, 2013, the Lotteries Amendment Act, 2013 sought to address the
challenges which were encountered with the application-based model such as the
rigidity and inability to respond proactively to high impact national priority projects
including natural disasters; poverty alleviation and other projects of national interest.*
One of the introductions of the Lotteries Amendment Act, 2013 was provisions relating
to proactive funding. The Policy document on the Lotteries Amendment Act indicates
that the rationale thereof was that “The Act currently makes access to funding to be
purely application-based thus undermining the objective to achieve good cause and
making meaningful impact, For instance, where emergency funding is required in a
sector such as charilies, for example in a case where a school has been damaged by
storms, the application-based process impedes speedy intervention."

The inclusion of section 2A(3) and {(4) in the Lotteries Amendment Act accordingly
opened an opportunity for the NLC, its Board and the Minister to pro-actively fund
worthy good causes that are aligned to a broader development agenda of the country
such as the National Development Plan {(NDP), the Government Nine (9) Point Pan and
others. These provisions provide for what is called the NLC’s proactive grant funding
model or system,

Through a prolonged and consistent period, articles have been published by the media
relating to the NLC's pro-active funding projects. These articles are defamatory of the
image and reputation of the NLC. The articles have a common running thread to the
effect that the NLC’s pro-active grants are being misused in a fraudulent and corrupt
manner through the NLC's pro-active funding system. There are also allegations that
the NLC’s grant funding system is being maladministered by NLC officials and

2 Sce sections 2A(0(bY; 10(1)bGI): 13(3)c); and 48(b).

3 Section 26(3)(b)- (c).

4 The Lottery Policy Review document published by the dii in August 2012 (“the Pelicy™), read together with the Memorandum
on the Objects of the Lotteries Amendment Bill, 2013,

5 The Policy, Page 23, par 3.10.1.
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employees. The persons responsible for publishing the articles have published
information of and concerning the recipients of the grants. The NLC further receives
requests for access to information relating to inter afia, the details of beneficiaries
through the Promotion of Access to Information Act 2 of 2000 ('PAIA").

The NLC has in recent times in fulfilment of its mandate, being the protection of every
participant in the National Lottery, resolved not to publish the details relating to grants
allocated to beneficiaries. This resolution has been questioned by stakeholders
including the Portfolio Committee on Trade and Industry (*the Portfolio Committee”).

We are accordingly required to opine on whether there is an obligation on the NLC to
publish information relating fo grant recipients.

We now proceed 0 consider the applicable legal framework, and then turn to set out the
application of the law to the facts.

APPLICABLE LEGAL FRAMEWORK

The NLC's functions are set out in section 2A of the Lotteries Amendment Act as
follows:

“(1) The Commission shall, applying the principles of openness und transparency, exercise the
Sfuncrions assigned to it in terms of this Act by the Minister, board or any other law.

(2) The Commission must enstire theat—

{a) the National Lottery and sporis pools are conducted with all due propriety and strictly in
accordance with the Constitution, this Act, ail other applicable law and the licence for the
National Lottery, together with any agreement periaining to that licence; and

(b) the interesis of every participant in the National Lottery are udeguately protecied...”

Section 10(1)(b)(ii} has a similar provision for the Board. It provides that:

“The board shall in applying the principles of openness and transparency and in
addition to its other functions in terms of this Act—

ful...

(b} ensure thai -

(i) the National Lottery and sports pools are conducted with «lf due propriety and
strictly in accordance with the Constitution, this Act, all other applicable luw
and the licence for the National Lottery together with any agreement pertaining
io that licence;

{ii) the interests of every participant in the National Lottery are adeqguately
protected; and

¢ifi) subject to subparagraphs (i) and (if), the net proceeds of the National Lottery are
as large as possible;

{c) manage and administer the fund and hold it in trust]”
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Section 60 of the Lotteries Act empowers the Minister, after consultation with the Board,
to make regulations regarding a number of matters, including the catch-all subregulation
which provides for publication of Regulations regarding “in general any other matter
which may be necessary or expedient to prescribe in order to achieve or promote the
objects of Part | of this Act.”™

Notably, Part | of the Lotteries Act, includes sections 2A(1)(b); 10(1 }b)ii); 13(3)(c);
which charge the NLC and the Board with the mandate of protection of the interests of
every participant in the National Lottery; as well as the establishment of Distributing
Agencies; their functions, composition, appointment and conditions of service and other
matters connected to Distributing Agencies, which are provided for in sections 26A-26H
of the Lotieries Act. These sections were introduced by the Lotteries Amendment Act,
2013.

The Minister has, in fulfiiment of his mandate under section 60, published Reguiations
relating to Distribution Agencies.” Regulation 8 thereof prohibits the disclosure of
information in connection with any grant application or a grant itself. Regulation 8
provides as follows:

“8. Security of information.—(1) Subject to the Constitution, the Promotion of Access to
Information Act, 2000 (Act No. 2 of 2000), the Promotion of Administrative Justice Act, 2000
(Act No. 3 of 20000 and the Protected Disclosures Act, 2000 (dct No. 26 of 2000), na person
may in any wavy—
fa) disclose any information in connection with any grant application or a grant itself.
(b) disclose the contents of a report contemplated in regulation 6 (1). or
(c) publish any information obtained in contravention of paragraph {a) or (b}, unless—
(i) ordered to do so by a court of law;
(i) making a bona fide confidential disclosure or publicaion to the Minister., the
Public Protector, Parliament or a committee designated by Parliameni, a
member of the South African Police Service or the national prosecuting

authority;

(iii) the juristic person who made a grant application and the board consent thereto
in wriling prior to that disclosure or publication; or

(v} provided for in these regulations.

& Section 60(a)(ix).
7 GNR.182 of 22 February 2001, under GG No., 22082,
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2) An agency, a person appointed to an agency or any person rendering sevvices (o an
agency in whatever capacity may not in any way disclose any information in respect of or
comment upon a grant application or a grant itself unless authorised thereto in wrifing by the
Minister or the chairperson of the board,

{3) Any person who contravenes subregulation (1) or (2) shall be guilly of an offence and
liahle to o fine or to imprisonment or to both u fine and imprisonient. "

{(underlining added for emphasis)

DISCUSSION

Regulation 8 is central to the issue we have been instructed to opine on, viz, whether
there is an obligation on the NLC to publish information regarding grant recipients.

It is important to note that the Regulation and the prohibition under sub-requlation 8(1)}
relates to all persons and not only the members of Distributing Agencies. The basis for
this considered view is threefold:

First, this is clear from the express wording of Regulation 8(1), which says “no
person” There cannot be any other sensible interpretation to the words, other than
that it applies to all persons, including the NLC; the Board and members of the public
as wel! as the media.

Second, there is a specific prohibition against disclosure of information, which applies
strictly to members of Distributing Agencies contained in sub-regulation 8(2).
Accordingly, it could not have been the intention of the Legislature to repeat the
same prohibition twice.

Third, in our law, there are a number of accepted presumptions of statutory
interpretation, and in this instance the trite presumption that the same words and
phrases in a statute bear the same meaning. The presumption trusts the
Legislature’s propensity to use language consistenlly. As such, if the Legisiature
intended to place a limitation on members of Distributing Agencies only, and not the
public at large, it would have used the words “Members of the distributing agencies”,
which is a constant reference in the Lotteries Act and the Regulations.

Regulation 8(1) places a general prohibition of publication of information by all persons,
unless one or more of the exceptions listed under Regulation 8(1)(c) applies. These are.

where a party has obtained a court order to publish that information; or,

if required to make a bona fide confidential disclosure or publication to the Minister,
the Public Protector, Parliament or a committee designated by Parliament, a member
of the South African Police Service or the national prosecuting authority; or

if the juristic person who made a grant application and the board consents thereto in
writing prior to that disclosure or publication; or

if such disclosure or publication is provided for in these regulations.
Regulation 8 prohibits the disclosure of information in connection with any grant

application or a grant itself, this means that it prohibits the sharing of information/f2lating
to the beneficiary’s confidential details, including the names of these organisatic
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NPO numbers, the grant amounts allocated to them, and the dates when the tranches in
which these amounts are paid over time. As such, it is our considered view that there is
no obligation on the NLC to publish beneficiary information in its annual report. In fact,
the NLC would be in contravention of Regulation 8 if it did so. In terms of Regulation 8
(3), any person who contravenes sub-regulation (1) or (2) shall be guilty of an offence
and liable to a fine or to imprisonment or to both a fine and imprisonment.

It is not difficult to understand why Regulations 8(1) and (2} exist. Unsuspecting grant
recipients are vulnerable to exploitation, extortion and all sorts of possible abuse once
information regarding their applications and grants is made public. As a matter of fact,
and as reported by the NLC to the Parliamentary Portfolio Committee, the NLC has
received complaints from grant recipients who were approached by unknown persons
trying to extort money from them based on published information regarding the grants
they received.

CONCLUSION

The NLC has resolved not to publish information pertaining to grants to beneficiaries in
its annual report given the regulatory scheme of Regulation 8({1) which prohibits
publication of information relating to the beneficiary's confidential details, including the
names of these organisations, their NPO numbers, the grant amounts allocated to them,
and the dates when the tranches in which these amounts are paid over time.

The NLC’s resolution is understandable given the litany of media articles published
about and concerning the NLC, which are more often than not, false, and/or contain
factually inaccurate statements. More importantly, these articles contain information
about beneficiaries in contravention of Regulation 8. Moreover, the publication of
beneficiary details has exposed the said beneficiaries to harassment and extortion,
which is the very mischief that Regulation 8 seeks to prevent.

We trust that the above is of assistance to you.

Yours faithfully,

MALATJI & CO

PER: TMaLath/ B Masia
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