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Introduction

[11  The appellant was formed in 2015 and initially operated, by choice, as an
unregistered trade union. At the end of 2020, the appellant revised its position



[2]

and resolved to apply for registration as a trade union in terms of section 95 of
the Labour Relations Act (LRA). A constitution was adopted that the appellant
believed would meet the requirements for registration and in September 2021,
the application was duly submitted. That application was withdrawn after a
number of queries raised by the respondent (‘the registrar’). A fresh application
was submitted to the registrar on 28 March 2022. On 22 June 2022, the,ﬁré\gistrar
refused the application.

. \ \

o
In these proceedings, the appellant appeals against that deprsnon in terms of

L
section 111(3) of the LRA, and seeks an order obliging the reglstrar {o.d8sue a

& ©
certificate of registration in the appellant’s name. & . ~
;. \ \\5\
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[4]

a covering letter addressed to the reglstrar and submltted with the application
for registration. The appellant has its root‘s,m a community advice office, the
Casual Workers Advuce&.fflce (CWAO) a non-profit, registered, independent
community advice ofﬁce The catalyst for the appellant’s formation were the
amendments to the LRA (and speCIflcalIy the amendments to section 198) that
became effectlveon 1xJanuavy 2015, when statutory protections were extended
to employees in nen-standard forms of employment or, as the appellant

descnbes ttlem precanous workers.

l H.

e

-
B

V“ \GQHStltutIGﬁ was adopted. Between 2015 and 2020, while the appellant

\ \const|tuted a trade union for the purposes of the definition of that term in section

213 of the LRA, it preferred not to register as a trade union. The constitution

f{fi-‘-tl‘;at it adopted in 2016 reflects this stance, informed as it was by a mistrust of

a trade union movement that the appellant’'s members considered to have failed
them. In consequence, the 2016 constitution provides for a leadership that is
not entrenched, but which remains flexible and responsive. Further, no

membership fees were prescribed.
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[7]
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As | have indicated, at the end of 2020, the stance against registration was
revised. At a workshop held in December 2020, members voted in favour of the
appellant seeking to register as a trade union. On 8 May 2021, the appellant
called its first annual general meeting under a new constitution, which was
adopted by the meeting. A standing committee was elected at the annual
general meeting, a bank account opened in the name of the appellant fa\nd the
process of registration commenced. The registrar rejected the |n|t|al appllcatlon
submitted in September 2021 on various grounds. That applleatlgn, as | have
noted, was ultimately withdrawn. Further steps toward cornpllance were taken
and changes to the constitution proposed. At its seqend \annual general
meetlng, held on 26 February 2022, the appellant adop\ted the proposed
12-month period. A fresh appllcatlon for reglstratlon (the appllcatlon that forms

the subject of these proceedings) was then submltted, J
,.x”

The covenng letter that accompanleél the applloatlon for registration describes
the appellant’'s activities. The appellant&descnbes itself as an association of
mainly precarious workers engaged in a wide range of activities, including
engaging with employers te é/ecure workers’ rights, assisting its members in
CCMA and bargaining coun?lh&sputes worker education, and participation in

communlty struggles\ B
e

\ -

The letter’ r{ecords that the application comprised three parts. The constitutional

flle enqlosed\ the completed application form, the latest list of standing
commlttee members together with identity documents and proof of employment

‘W \or proof of’ the existence of a dispute, where the member concerned was no

¢ Ionger employed Also included were selected extracts from the appellant’s
.{nlnute book reflecting the minutes of ordinary meetings. The minutes reflect

4_;“f’t‘rh"at at each meeting, a different chairperson and a secretary, at least one of
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whom is a woman, is elected. Attendance registers from those meetings were
included, as were selected minutes of meetings of the standing committee. In
what is described as the membership file, the applicant recorded that under its
2016 constitution it had over 6600 members. In terms of that constitution
members were not required to pay a membership fee. Since the adoption of its



new constitution in May 2021, the appellant’s records showed that it had 1072
members in 41 companies who had compieted the new membership application
form; 282 of these members were fully paid up. Their names and workplaces
were listed. Thirdly, the finance file included proof of the opening of the
appellant’'s main bank account on 25 May 2021, and also a strike fund, opened
on 14 October 2021. Details were included of the identities of the aprllant’s
designated signatories. Further, copies of six months’ bank statetrteﬁts from
each account as well as copies of the appellant’s fmanmal records were
provided. Finally, the appellant included a resolution by’ the management
committee of the CWAOQO in terms of which the CWAOx ag?reed to prowde
infrastructural support to the appellant, including <the use cfuts\@fﬁce space

Nk

without charge. &5 .,

=& .
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[81 The appellants constitution (commendably wrltten in ;Ialn Ianguage) records
organisational model developed by \ttte tradltlcnal South African trade union
movement. The constltutlon further recgrds the appellant's aim to keep
decision-making power in the hands of those members affected by the decision
in question, and to< ensure that “all work is done by members without
remuneration, sQ:as to remove\any potential for personal financial interest. The
principal purpose of the appe‘llant is to regulate relations between its members
and their employe?s Membershlp is open to all employees listed in those
sectors W|th|n the agpellant organises, membership fees are fixed at R12.50
monthly or R15@«nannually, and provision is made for collections and donations
to a- specnal tund Ordinary meetings are convened whenever necessary. Each

m\eetnTﬁg elects for the next meeting, a chairperson (who chairs the meeting)
1 \and\a secretary, who keeps brief minutes of the issues discussed at the

rQeetmg The members who attend each meeting constitute a quorum for the
‘\ \/fpurposes of that meeting, and may take decisions by majority vote. The
constitution makes provision for an annual general meeting to be held each
year, and for any special annual general meeting to be called by any ordinary
meeting, if at least three quarters of the members present so resolve. The
quorum for the annual general meeting is at least one representative from 35%

of the active workplaces, an active workplace being one which has sent a
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representative to at least one meeting in the 12 weeks prior to the annual
general meeting. The annual general meeting may decide to amend the
constitution, approve the appellant’s audited financial statements, appoint the
standing committee, set the membership fee and resolve to wind up the

appellant.

Clause 22 of the constitution specifically provides that the apéeltant is
independent of trade unions, political parties, employers, the QWAO art‘dﬁthe
state. Clauses 23 to 30 of the constitution regulate the standlng commrttee and
organisational work. The constitution specifically records that the “appellant
does not employ officials, and that all orgamsatlonal work ls\done by members.
The appellant is served by a standing commlttee appdlnted by majorrty vote at
the annual general meeting, to comprise no/more than‘\trand no fewer than
three members so appointed, a majonty of wh@m must be women. The standing
committee is responsible for the day-te-day runmng of the appellant and may in
writing, nominate any named member or volunteer as an office bearer for the
purposes of the LRA, CCMA»-ruIes or the; rujes of any bargaining council. The
members in the workplace*) may represent one or more workplace
representatives at a <meethg;attended by at least half the members in that
workplace. Eachxworkpla\ce\regresentatlve is elected by majority vote at a
meeting attended by at Ieaét half of the members in the workplace. Workplace
representatlves may represent any member in disciplinary proceedings if so
requested and may; meet with management to discuss matters of mutual

7

mterest when*mandated to do so.

\ v 4 \;3‘(
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[1G]K~Clause\s\37 and 38 of the constitution regulate the conduct of ballots prior to

\an,y sﬁﬂke Clauses 39 to 43 regulate financial matters and require that the
\appellant operates a bank account in its own name, with two members of the

/jstandmg committee as signatories to the account. The standing committee is to
" ensure that all statutory requirements are complied with, including those

specified in sections 98 to 101 of the LRA. Membership fees paid to the
appellant may only be used to advance to protect the socioeconomic interests
of workers. Finally, the constitution provides that the appellant will not require
or control any immovable property or financial instruments.



[11]  The application was accompanied by a list of members of the elected standing
committee, together with the names of their employers (in the case of those
who are employed), contact numbers and proof of identity. Also attached are
minutes of selected ordinary meetings, and the annual general meeting of 26
February 2022.

[12] The application was refused by the registrar on two primary grounds The first
is that the appellant’s constitution did not meet the requrrements of sectren 95,
specifically section 95(5)(i) to (n). Secondly, the registrar drd not censrder tﬁ
appellant to be a genuine trade union for the purposes: of sectlpn 95(7) The
more specific reasons for refusal are canvassed belgw \\‘\f

®
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Regulatory framework

9,
[13] The right to freedom of association is guaranteed by a number of international

standards. It is also established as: a fundamental rrght by section 23 of the
Constitution, and finds legislative exp%ssron |n chapter Il of the LRA.
\, ’

[14] Article 2 of ILO Conventr@n N@‘ 87 prowdes that ‘Workers and employers,
without distinction whatsoever 'gha'll ‘hrave the right to establish and, subject only
to the rules of the orgarﬁzat/@n\concemed fo join organizations of their own
choosing wrthout prevrou.;\\authonzatlon This is the essence of the right to
freedom of assocratron Al‘i:rlcle 3 of the Convention provides that workers’ and
employers”organlsatrons ‘shall have the right to draw up their constitutions and
rules tq elect thelr representatives in full freedom, to organise their
admrnrstrat“ fen and activities and to formulate their programmes’. The Article

‘x *L« further\prevrdes that the public authorities ‘shall refrain from any interference
‘fn wfnch Would restrict this right or impede the lawful exercise thereof.

. [15] In a domestic context, the Constitution expressly recognises and gives context

\\"\“/{/ to the right to freedom of association in the workplace. Sections 23(2) and (4)

read as follows:
(2) Every worker has the right —

(a) to form and join a trade union;



(b) to participate in the activities and programs of trade union: and
(c) to strike...

(4) Every trade union and every employers’ organisation has the right —
(a) to determine its own administration, programs and activities;
(b) to organise; and
(c) to form and join a federation.

[16] Section 8 (a) of the LRA provides that subject to the prgxiisié?n\é")of Chapter VI,
every trade union and every employers’ organlsatlob\has the rlght to determine
its own constitution and rules, and to hold elections; for |t§offlce/bearers officials
and representatives. f ::‘\\ sl

.
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[17] The LRA provides for the reglstratlon of tragi_e u/nlons and employers’
organisations. While registration is ne|ther compulsory nor a sine qua non for
separate juristic personall‘ty, th status -of. r/eglstratlon confers significant
advantages under the LRA Thef ILO s supervisory bodies have recognised that
a system of reglstratrén of\*traxde uniehs and employers’ organisations is not
incompatible with, the terms of‘the Convention, provided that any regulations
governing reglstratlon are applled in @ manner consistent with their purpose and

aimed to ??’g/ure the\normal functlonlng of occupational organisations.

[18] Conmstent\mith the Jimitation recognised by the ILO’s supervisory bodies, Part
@f\CI';apter VI of the LRA makes provision for the registration of trade unions
@ \and employers organisations, and establishes the requirements for
\\ \re glstﬁatlon Section 95 lists the requirements for registration. The section reads
\\a§ follows:
f;‘v
/“/ Requirements for registration of trade unions or employers' organisations

(1) Any trade union may apply to the registrar for registration if-

(a) it has adopted a name that meets the requirements of subsection

4);



(b) it has adopted a constitution that meets the requirements of
subsections (5) and (6);

(c) it has an address in the Republic; and
(d) it is independent.
(2) A trade union is independent if-

(a) it is not under the direct or indirect control of ,any employer or
employers' organisation; and »

. A
b - Y
“~ A

& Vs s

(b) it is free of any interference or mfluence of any\‘kmd from any

employer or employers' organisation’.’ b B 4

pr—— X‘

(3) Any employers' organisation may apply to fhe\reglstrar for registration if-

s \

Y : f
(a) it has adopted a namei}.tﬁ’a’t;m‘eétsjgbe requirements of subsection

(4),

A N
h Y
(b) it has adgpted a constltutlén/ that meets the requirements of

subsectu@ns (5) and (6), and (c) it has an address in the Republic.
‘\' 5 \- o "L\ W
(4) Any trade um@h or employers orgamsatlon that intends to register may not
have afj name or sh@rtened form of the name that so closely resembles the
name: or shortened form of the name of another trade union or employers'
£
‘ ?rgamsatgg_p that it is likely to mislead or cause confusion.

T ) | y. '[l
" ~1(5) Th"e?@gngﬁfution of any trade union or employers' organisation that intends
“té register must-

(a) state that the trade union or employers' organisation is an
association not f or gain;

(b) prescribe qualifications for, and admission to, membership;

(c) establish the circumstances in which a member will no longer be
entitled to the benefits of membership;

(d) provide for the termination of membership;



(e) provide for appeals against loss of the benefits of membership or

(9

(h)
(i)
)

(k)

()

P
£ (m)
|

N

against termination of membership, prescribe a procedure for those
appeals and determine the body to which those appeals may be
made; provide for membership fees and the method for determining
membership fees and other payments by members;

prescribe rules for the convening and conducting of meétings of
members and meetings of representatives of members,tincluding
the quorum required for, and the minutes to be kept of, '\t?@"qse

meetings; ) |
R N
4 B T
establish the manner in which decisions arete-be made;
5B
o

establish the office of secretary and».»d‘e\f'im\;‘e\i_ts fujétions;

A5 W W 4

f/ b W :
provide for other office—beare’ris),‘ officials’e pd in the case of a trade

N . I ORGP Y A . . .
union, trade union Eepresentatwes‘,_fa,md define their respective
for .

functions; \ O
\ ]
RN i

. \ (“}\,_,,—{ /‘ . . .
prescribe a procedure fornominating or electing office-bearers and,
TN
in the che/ of a)tl;éade union, trade union representatives;
L .. 0.

‘:\\"\ \";\\ ;‘;" B “‘; 0 - . 0 0
prescribe. a precedure for appointing, or nominating and electing,
'y b N b
“officials; ‘m\ .

! W

i - L . . \

es}abllsh; the circumstances and manner in which office-bearers,
=

officials and, in the case of a trade union, trade union

m Y .
A ol - ~ representatives, may be removed from office;

(o)

(P)

provide for appeals against removal from office of office-bearers,
officials and, in the case of a trade union, trade union
representatives, prescribe a procedure for those appeals and
determine the body to which those appeals may be made;

establish the circumstances and manner in which a ballot must be
conducted;

provide that the trade union or employers' organisation, before
calling a strike or lock-out, must conduct a ballot of those of its
members in respect of whom it intends to call the strike or lock-out;
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(@ provide that members of the trade union or employers' organisation
may not be disciplined or have their membership terminated for
failure or refusal to participate in a strike or lock-out if-

(i) no ballot was held about the strike or lock-out; or

(ii) a ballot was held but a majority of the members who vated did
not vote in favour of the strike or lock-out;

(r) provide for banking and investing its money; V ‘;j v
4 ,' 4

(s) establish the purposes for which its money may be~used =

\.

‘*'«
(t) provide for acquiring and controlling pr@perty, X\‘
- ““""vv\\ ‘{\\h\ g

(u) determine a date for the end of; I?S flna?lclal year;
b .

(v) prescribe a procedure f@fchanglng its constitution; and

o .-/
,! A

(w) prescribe a procedure ‘by WhICh lt may resolve to wind up.

\.- ‘w

/
(6) The constitution. of’any trade union or employers' organisation which

intends to regnster\may;twmclude any provision that discriminates directly

or |nd|rectly agalnst\any person on the grounds of race or sex.
< T avs
) The reglstfar must not register a trade union or an employers’ organisation
aunless The reglstrar is satisfied that the applicant is a genuine trade union
or a genume employers’ organisation.
: J\ 4
- % A e
(8) The Mmlster after consultation with NEDLAC, may by notice in the
_ vaernment Gazette publish guidelines to be applied by the registrar in
;\:VQ.‘fdetermining whether an applicant is a genuine trade union or a genuine

.~ employers’ organisation...

\_Y\
9] ,«fl;n’)2018, the minister issued guidelines under section 95(8). The guidelines are
. not concerned with an evaluation of compliance with section 95; they are
concerned with the evaluation of genuineness. The relevant clauses of the

guidelines read as follows:



11

The Definition of a Trade Union (5-6)
5. The LRA defines a trade union as follows:

"An association of employees whose principal purpose is to regulate relations
between employees and employers, including any employers’ organisations.”

/\

6. Therefore, an organisation cannot be registered as a tradefunron or

continue to operate as a registered trade union unless& z ‘\ b
. \\z\\\
o - & % AN
(a) itisinfact an association of employees; ~ ]/ B
PN Y e
(b) the principal purpose of the activities is to regulate relations

between its members and thelr\ employers (or employers'

It will therefore be necessary to raise a \ind exarr}me the actual process of
forming a trade union, its compé’értlon and Qembershlp and the activities it
undertakes on behalf of its memlaers These issues are examined in greater

Y

detail in this document. - S
y \p
Formation of a trade\umon (rT)
P
S \ -
7. The process followed to form a trade union can give important

rndcatlons as to whether an organisation is a genuine trade union.
*Key \as@eotg,of the process that should be examined include —

o the ;r:lumber of founding members who attended the inaugural
: \\ -rhe’éting(s) to establish the trade union and who completed signed
» 1 registers indicating their names and place of work;

o the means by which the constitution of the trade union was drafted
and adopted;

s the election of an executive committee or council of members and
the election of office -bearers.

The crucial issue that must be addressed is whether the formation of a trade
union involved employees associating with one another to establish an
organisation to regulate relations with their employer(s).
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Qualification for membership of a trade union (8)

8.

In terms of section 95(5)(b) of the LRA, the constitution of a trade
union must prescribe the qualifications for membership. There is no
requirement in the LRA that a trade union confine its membership to
employees in a particular sector or sectors of the economy or a
particular geographical region. However, the failure /to place
appropriate qualifications on membership may indicate{,-xiﬁege}her with
other factors, that the trade union is not a genuine,ggfajqe\union.:‘ :

Membership of a trade union (9-12) o -

l,\‘

i j‘“*rkj".\’Fhe ’brimary purpose of a trade union is to regulate relations between

9.

The LRA does not create any membershlp thresh@ld that\trade unions

i

must meet to register. Nevertheless the 3|ze of theﬁmembershlp may
be an indication that a trade umen is neta genunge trade union. It is
legitimate for trade unions to rest\l;lct their ﬁembershm to small groups
of workers; for mstance,(the employees of/éne employer or within one
bargaining unit or a small trade or\professmn However, an extremely
small membership in relatlen to the/number of employees qualified to
join, may md;gate ﬂnat the tradé Union is not a genuine trade union.

( P S

10. When evaluatlng the membersh|p of a trade union, attention should be

T‘\

\'\

peig to its hks‘tory iThe fact that the membership of a trade union with
_a Iong\hlstory\qf representlng its members' interests has declined to
smaIL numlg/rs“ is not an indication in itself that it has ceased to be a
genume trade union.

employees and employers (or employers' organisations). In particular,
this includes the regulation of these relationships through collective
bargaining. A trade union will only be able to seek organisational rights
in terms of the LRA or demand collective bargaining where it recruits
members from the employees of particular workplaces or bargaining
units. The fact that a trade union has not sought to gain a critical mass
of members in any particular workplace or bargaining unit that would
allow it to gain organisational rights may be an indication that the trade
union is not a genuine trade union.
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12. In order to have a primary purpose of regulating relations between
employees and employers (or employers' organisations) a trade union
must recruit as members’ employees who are in employment. The fact
that a significant proportion of a trade union's membership only
become members after the termination of their employment is an
indication, together with other factors, that the trade union |§ not a
genuine trade union. A

Activities of the trade union (13-15) e B

\

13. Atrade union may seek to regulate relations betweeruts members and
their employers and employers' orgamsatlons by‘\ \ .
& % @

(a) seeking and/or obtaining organlsatlonal rights in terms of

chapter 3 of the LRA; * + R N

t K

(b) seeking and /orfebtamlng\recognmon from employers as the
collective bargalnmg representatlve of its members;
O\ ‘

(c) submitting and neget'latlng in respect of demands on behalf

offthelr mgmbers for approved wages and working conditions.
- Y /

14. Failure to\engagaln the;e activities does not in itself indicate that a
trade\umon IS qot a genuine trade union. There may be reasons why
a‘trade unlon “had not succeeded in gaining organisational rights or
obtamlng recognltlon These may include difficulties in recruiting

}\ merp,bgrs and hostility from employers. However, the failure to seek to

. 'obtain organisational rights or recognition is a strong indication that the

" trade union is not a genuine trade union as these rights provide the
basic platform for representing members' interests.

15. 1tis a legitimate function of a trade union to seek to resolve grievances
on behalf of its members, including those who have been dismissed,
and it can be expected that all genuine trade unions would undertake
activities in this regard. However, the fact that a trade union's activities
solely, or to a large extent, consist of referring disputes and cases on
behalf of its members to the CCMA, the Labour Court or other courts,
is an indication that a trade union is not a genuine trade union.
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Independence from employers (16)

16. A trade union may only be registered and continue to operate as a
registered trade union if it is independent. In terms of section 95(2), a
trade union is not independent if it is under the direct or indirect control
of any employer or employers' organisation and is not free of
interference or influence of any kind from any employer or erhployers
organisation. Factors that would indicate that a trade\_unTon\ rs not

independent are — pr \ N

o Y
v‘,/ A ‘\ \

-~

(a) That any of the officials or office- bearers efmba/tradeiinlen are

5
also officials or office -bearers of an employer;e\orgamsatron,
(‘\‘ ) ‘\‘x ;

(b) That the trade union operates from the same premises or

shares facilities with an’ employers\orgamsatron
¥ \ !

(¢c) Anemployer assrsted W|th the formatlon of the trade union or
that the trade umon operates as/a "sweetheart" union (i.e. a
trade union that’ exrsts to further the interests of the employer
or to unde’;rmme mdependent trade unions).

N A e -
Association of employees,u( 17) -
T
\
17. A:@rqde uniorg\rnu‘st’ be an association of employees. Indicators that a
'Eraq\é~@miog"fvi’§;5’an association of employees are —

(ja);,é the establishment and effective functioning of branches:

(b) the holding of regular meetings of members;

(c) the election of shop stewards or other trade union
representatives in workplaces;

(d) the election of members as office -bearers
Association not for gain (18)

18. Interms of section 95(5)(a) of the LRA a trade union must state in its
constitution that it is an association not for gain. The purpose of this
requirement is to prevent trade unions from being used as vehicles
for enriching individuals or as a cover for profit- making businesses.



19.

15

In evaluating whether a trade union is a genuine trade union, it is
important to examine the actual financial operation of the trade union.
Among the factors that may indicate that & trade union is operating
in fact for the gain of certain individuals are the following:

(a) Unrealistically high salaries and allowances are paid to the
officials, office -bearers or employees of the trade)ulgiidn.

(b) Interest -free or low interest loans are made to. ofﬂmals \efflce-
o . %
bearers or employees, and those Ioans aré’not repand 4

. -
£ I e

(c) Family members of office -bearers gr 0ff|0|alsvare employed

by the trade unions. \ N

= - \ ¥
(d) Income earned by the trade unlen IS net used for the benefit
of the organisation and lts members\but is paid out to officials,

]

]
office -bearers or employees Y 4

W
—-ua—”

It must be borne in mlnét that it ts’\not inappropriate for trade unions
to pay competltlve satartes to. a‘Etract competent and qualified officials
and emRLeyees LtkeW|se there may be circumstances in which
establlshed\t\rade unions’ may decide to provide loans on favourable
terms to the|r ofﬂclals office -bearers or employees.

“v
l’x N

‘Usuelly\the rﬁajor source of revenue for trade unions is a subscription

uglally patd on a monthly basis. In general terms this will be a flat
rate payment or a payment expressed as a percentage of the

-rlmembers income. Trade unions may have other sources of income,

such as investments.

The financial arrangements made with members of a trade union on
behalf of whom litigation, particularly dismissal disputes, is instituted,
is an indication of whether the trade union may not be a genuine trade
union or may be operating as an association for gain. Where a trade
union charges its purported members a substantial proportion of the
settlement reached in disputes, this may be an indication that the
trade union is not a genuine trade union. This does not mean that it
is not appropriate for genuine trade unions to require members to
make realistic contributions to the costs of bringing cases on their



&

\\\ A /accordlngly granted.

16

behalf. However, the fact that a member is required to pay a
substantial percentage of the settlement to the union, would be a
strong indication that the organisation is not a genuine trade union.

Federation affiliations (22)

22. The factthat a trade union is affiliated to a federation of trade-unions,
the other members of which are genuine trade unions, i,sfaf‘n‘-aindicator
that the trade union is a genuine trade union.’

P

[20] In summary, in broad terms, the sole requirements for the reglstratlén@f a trade
union are first, a name that does not closely resemble the hame lf in shortened
form of the name of another trade union such that it¢ |s\I|ker t0wm|slead or cause
confusion; secondly, a constitution that meets thex prescrlbed requirements;
thirdly, an address in the Republic; fourthly, mdependence from employers; and
finally, the requirement of genumeness Génumeness l‘sV to be assessed against
the guidelines issued by the mmlster if the appllcant union meets the
requirements for registration, the reglsﬁ\ﬁar is obllged to register the applicant by
entering its name in the/approprlate reglster Consistent with international
standards (which recogmsethat tt@ excesswe use of discretionary powers may
amount to a demal of\ihe nght to estabhsh organisations without previous
authorisation), the: reglst:a} has ho discretion. If the requirements established

by sectlon,95 are met thefreglstrar is obliged to register the applicant.

!I ‘“‘\

Condonation -, W

A‘._ . \“ | =
[21] The\appellant has applied for condonation for the late filing of the record. The
f\\ - appllca’tlon was initially opposed, but that opposition was not pursued at the
\\hearlng}’ The delay is not excessive, and the reasons proffered for the late filing

@f the record are satisfactory. Condonation for the late filing of the record is

A

The registrar's reasons

[22] As I have indicated, the registrar’'s reasons for refusing to register the appellant
fall in two main categories — the appellant’s constitution failed to comply with
the requirements set out in section 95 and the appellant was not a genuine
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trade union. The detailed reasons for refusal suggest an overlap between the
categories. The registrar submits that the appellant failed to provide a copy of
the minutes of the meeting at which the appellant was established, including a
copy of the attendance register reflecting the names and numbers of the
members that attended the inaugural meeting and particulars of their place of
work. In particular, the registrar contends that the appellant failed to prov‘jde any
proof to support this allegation and that this made it difficult for the regrstrar to
examine and ascertain the manner in which the appellant. was formed as
required by the guidelines. The registrar further submits that the appellant falled
to provide evidence of how its constitution was drafted and adopted and how
its name was adopted In this regard the reglstrar@f voters\that the appellant

February 2016, 8 May 2021, and 26 Februar9 2022 \Further farled to provide
evidence of the election of the executiver commlttee or councrl of members, the
election of office bearers and trade unron representatlves In support of this
averment, the registrar's counsel made much of the fact that the constitution
does not provide for the apporntment of office bearers or officials. Further, it
was contended on the regrstrars behalf that the constitution of the appellant
does not comply wrth the pre\usrons ‘of subsection (5)(i) to (n) of section 95,
particularly in that: the constltutlon does not make provision for the employment

of ofﬂcrals,/and permlts any meetmg to add to, recall or replace members of a
standing Cdmmrttee by majorrty vote. Further, there is no provision for an appeal
agalns"t\ar"t'y ~record . l’or replacement. The registrar's counsel made specific
referenceto\the application form, which on the face of it, was completed by
(\ persons usr‘hg designations normally used for trade union office bearers. Given
«l that the appellants and constitution did not provide for the employment of office
\hearers or officials; it was contended that this was a misrepresentation of the
/tacts. Referring to clause 28 of the appellant’s constitution, counsel noted that
L -"/the standing committee may nominate any member or volunteer as an office
bearer for the purposes of the LRA, and that the same constitution by the
employment of office bearers. Similarly, persons nominated for the purposes of
the completion of the application forms were nominated through a resolution
allegedly taken in a meeting of 12 March 2022, ostensibly in contravention of
the appellant’s constitution. That resolution is not signed make no reference to
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this nomination. In the circumstances, the appellant called into question the
authenticity of the resolution, persons nominated as president and vice

president are not members of the standing committee.

[23] With regard to the independence requirement, counsel made much of the
appellant’s reliance for survival on the CWAO. The registrar submits that the
appellant is dependent on the CWAO for office space, a postal address a
telephone line, education and training of its members, the development of
organisational management systems and mfrastructural s‘,upporb In these
circumstances, the registrar submits that it is |nconce|vable that the -applicant

would ever survive should the CWAO cease to exist. \;\ .
Vv

The grounds for appeal gy,
[24] An appeal under section 111 (3) of the LRA |é an appeatts in the wide sense (see
Tickley & others v Johannes NO & others 1963 (2) SA 588 (T); Staff Association
for the Motor & Related Industries V§Motor Staff Association & another (1999)
20 ILJ 2552 (LAC); Workers Unlon of SA\v Crouse NO & another (2005) 26 ILJ
1723 (LC); Municipal & Allled Trade Union of SA v Crouse NO & others (2015)
36 ILJ 3122 (LC)). I eonsequence the court is empowered to consider the
correctness of the reglstrars demsuon with or without additional evidence or
mformatlon and may take mte account reasons, objections and facts not placed
before thelreglstrar at the tlme when the decision to refuse registration was

mad/e;,«rvé\ A ‘?T .

[25] The\appellaht submits that the registrar erred in concluding that the appellant
CR \\ls\not a\genume trade union because it is not independent from the CWAO; that
\he erred in finding that the appellant cannot have a legitimate leadership on the
‘*Q\ \t;‘lems that the appellant did not submit the curriculum vitae of office bearers
f\ . g 7'réflecting their work history; that he erred in finding that the appellant is not a
g genuine trade union on the basis that it did not submit copies of the employment
contracts of officials; that the registrar erred in concluding that the appellant had
tried to mislead his office on the basis that some of its members only completed
formal membership forms in 2022; that he erred in rejecting lists of the

appellant’s paid-up members as false on the basis that no membership fee was
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agreed and that the amounts differ; and that the registrar erred in finding
appellant’s financial information demonstrates that the appellant is not a

genuine trade union.

The appellant submits further that the registrar erred in concluding that the
appellant had failed to comply with the requirements for registration .and in
particular, that he erred in finding that the appellant did not have aq;gf&fcjress in
the Republic (on the basis that it does not have a lease agreemeJnt'in\respect
of its premises) and that he erred in concluding that member”s ‘of the appellaht

had not adopted its name, or its constitution. ‘--ff‘zu &

. B @
| deal first with the manner in which section ’@’t';eh‘(‘:l‘t'\tte \ghiaﬁe’lihes ought to be
interpreted. South Africa has ratified Conventron 87, Wlth the consequence that
section 95 must necessarily be mterpreted and apphed in a manner that best
gives effect to its obllgatrons in termsx of the C;onventlon Further, and to the
regulated by section 23(2)/and (4) of the Constitution, this court must adopt an
interpretation that promotes the splrlt“ purport and objects of the Bill of Rights
(see section 39(2) of the‘C@nstltutlon) Further, section 3 of the LRA requires
the court to lnterpret lts proVrsmns to give effect to the LRA’s primary objects,
in compllance wrth‘th!e Constrtutlon and in compliance with South Africa’s public

mternatronalxlaw oblrgatlons

)‘ i -,"

Thls framewc?!rk W|thm which the LRA must be interpreted is one in which the

(*ﬁmght to freedom of association (which, as | have noted, is in essence the right

“» it@,estalﬁllsh organisations in full freedom and without previous authorisation) is

\gr,t essential value. Specifically, section 95 must be read and applied in a

q \d
ﬂ(\

manner that promotes the spirit, purport and objects of the right to freedom of
association, as must the guidelines published by the minister that concern the
application of the genuineness requirement. Put another way, the right to
freedom of association is to be interpreted generously. To the extent that the
requirements for registration in section 95 limit that right, they are to be

interpreted restrictively.
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[29] The guidelines published under section 95(8), as the title suggests, are not
peremptory. They are intended to assist the registrar in making a determination
of genuineness and ought not be applied, as the registrar appears to consider,
as a check list of mandatory requirements. The purpose of the guidelines was
made clear in the explanatory memorandum that accompanied the 2002
amendment to the LRA. The mischief intended to be addressed was coercive
practices on behalf of disguised labour consultancies registered férihe sole
purpose of gaining rights of appearance in the CCMA in thls ceurt and’ the
activities of financial and insurance brokers forming trade unlons @r becomlng
active in their affairs for the purpose of marketing fmancral or insurance
products. The guidelines must necessarily be mterpreted WIth thls purpose in

3 \ ’,
mind. e % W

i “a\‘ D’

[30] To the extent that the registrar refused to r’erglster the appellant on the basis
that it failed to comply with section 95(2) (lhe \ndependence requirement), the
primary objection was that the appellant was heawly dependent on the CWAOQ,
particularly in regard to its mfrastructural needs It should be recalled that the
subsection defines mdependence both in the negative (the applicant must not
be under the direct™or ‘lndn‘ect control of any employer or employer's
organisation) and.the pos\fl\(e (t}le applicant must be free from any interference
or |nﬂuence Qf any‘klnd frc?rp any employer or employer's organisation). The
registrar was reqUIred te~apply the independence criterion so defined. Had he
done S0, ‘lhe would have concluded that the CWAO is manifestly not an
employer e[ an employer s organisation. There is no suggestion elsewhere the

appellant |s under the control of or influenced by any employer or employer’s

A
l

\e\rgamsav@n Simply on the basis of the test posited in section 95(2)(a) and (b),
\the appellant must thus be regarded as independent.

;E}§1];vj]?n>any event, and to the extent that the registrar regarding the appellant's

”‘\: 'H relationship with the CWAO as impacting on the genuineness requirement,

there is nothing untoward in a trade union obtaining services from working in
collaboration with a community advice office. As Murphy J put it in WUSA:

Many trade unions in South Africa have been brought into existence at the
instance of persons who are not employees, but who were social activists,
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academics or politically motivated individuals. As many will recall, the
Federation of South African Trade Unions (FOSATU), the predecessor of the
country’s biggest existing federation COSATU, is but one example.

Nowhere in the LRA are trade unions barred from obtaining services from all
working in collaboration with community advice offices. The nature of the
appellant’s relationship with the CWAO was fully explained in the coveﬁi’né letter
to the application. When he refused to register the appellant on aveer;i)vra*fc\vof its
relationship with the CWAO, the registrar took improper ce:r)%’rfsi’t}:iérations"‘tiﬁ_;tp

account and his decision was simply wrong. " w T
n

| turn next to the registrar's assertion that the appellant’s constltutlen failed to
comply with subsection (5)(i) to (n) of section 95. These paragraphs require an
applicant trade union’s constitution to: { :, b ‘\ |

8,

'
W
N N

L
(i) establish the office of/ secretary andf define its functions
(subparagraph (i)); L % i

. t

(i) provide for oth,embfﬂce bearers officials and trade union

W) « %
" \\ '\_>

T A

(iii) prescr;lbed proceclure for nominating or electing office bearers and

ftrade unron representatlves (subparagraph (k));
s v |
f;i(riv)‘~:.;}Erﬂde;s_;grige; a procedure for appointing, or nominating and electing,

officials (subparagraph (I));

), _ establish the circumstances and the manner in which office bearers,
officials and trade union representatives may be removed from office
(subparagraph (m));

(vi) provide for appeals against removal from office of office bearers,
officials and trade union representatives by prescribing a procedure
for appeals and determining the body to which those appeals may
be made (subparagraph (n)).
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[34] | fail to appreciate how it can be said that the appellant’s constitution fails to
meet these requirements. Clause 15 of the constitution provides for the election
of a secretary for each ordinary meeting. Clause 15 similarly provides for the
election of a chairperson of each meeting and describes that person’s functions.
Clause 23 records that the appellant does not employ officials. To the extent
that the registrar contends that section 95 (5)(j) requires an applica’rLt{ghion to
provide for office bearers, officials and trade union representati\?e‘s’\ and to
describe their functions, a proper interpretation of the sub paragraph and the
words must ‘provide for’, construed in the context and leth rggard to the
purpose of the Act and section 95 it means no more than\that these are matters
which must be addressed in the applicant union’s csnstltutlon\ To\reqmre that
the constitution of an applicant specifically establish the offlces lf office bearers,
officials and trade union representatives would present an unjustlflable inroad
into the applicant’'s autonomy and estabhsh anrobstacle that may amount to a
system of previous authorisation, centrary to(the prrnmples of Convention 87
and section 23 of the Constitution. The}appellsnt s constitution addresses the
fact that its organrsatlonal sttuc ure does not prowde for office bearers, officials
and trade union representatlves as. these offices are defined in section 213 of
the LRA. The reasons f@r the appellant’s election not to establish these offices
in its constitution- rs fuIIy explamed but in the constitution itself and the covenng
apply to the\ reqwrement in sectron 95(5)(k) to (n), insofar as they relate to a
prosedure f.r».\the nomlnatlon appointment and removal from office of the of
personsﬁ a'ppolnted to the offices referred to in paragraph (j).

\ _\

[35] ¢ urmng hext to the registrar's objections to the form of the application and in
partrcular his objections to the signatories to the application and the
tﬂesngnatlons of the signatories, what the registrar ignores is that the application

w:\ & 4 for registration is a pro forma document, the content and form of which assume
- what has been referred to as the traditional structure of a trade union. The form
thus requires the names, identity numbers and company addresses and contact

numbers of a president or chairperson, a vice president or vice chairperson, a
treasurer, additional members and also officials (union employees) in the form

of a general secretary and a deputy general secretary. The appellant has made
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clear that it has none of these posts in its organisational structure and that
certain of its members were nominated, in a general meeting held on 12 March
2022, that particular persons be instructed and mandated to sign the application
form in the capacities indicated by the form. So, for example, Mr Sydney
Mkhonzo was mandated to complete and sign the form LRA 6.1 where the form
requires the details of the president or chairperson of the appliggﬁt. It is
disingenuous for the registrar to suggest that by completing the. /fbrr‘ﬁ in this
manner the appellant was misleading his office. The appellant was domg no
more than seeking to complete the application form, to the best of uts ablllty and
with complete transparency, in circumstances where its orga\nlsatl.pnal structure
did not reflect the assumptions made by the formatdof the ab\;\éf\!;i‘pé‘tiﬁn form.
B

Insofar as the application of the guidelines is”; édkﬁé‘er;;‘df;"a‘s‘fl’fhave indicated,
the gmdelmes must necessarlly be mterpreﬁéd and applled havmg regard to
intended to assist the registrar when the deterr}(l}natlon of genuineness is made.
The guidelines do not establusha checklrst agalnst which compliance must be
assessed as a mechanlcabexerelse with the results to be read off the machine.
Indeed, clause 3 of theguudelmes specifically require the registrar to take into
account all relevant factors\a reqmrement that necessarily suggests that each
case ought to,b,e assessed @n its own merits, and that more or less weight will
attach to gartrculamhdmaters depending on the facts and circumstances of each
appllcatlo b

AR R .
‘y kY T o
P - o

Tumlngythen\to each of the guidelines and an assessment of their application

\m the\presént case, clauses 5 and 6 of the guidelines, there can be no doubt
\\that\the appellant is in fact an association of employees, whose principal

purpose is to regulate relations between its members and their employers. | did

ffr:%t understand the registrar to contest this proposition. In regard to clause 7,
" which concerns the process followed to form a trade union, the appellant has

given an explanation of the circumstances in which it was founded, the means
by which its constitution was drafted and adopted, and the manner in which the
standing committee was elected. As paragraph 7 specifically records, the
crucial issue to be addressed is whether the formation of a trade union involved
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employees associating with one another to establish an organisation to regulate
relations with their employers. This is precisely the purpose for which the
appellant was formed. In regard to clause 8, the appellant’s constitution
specifies the qualification for membership, with specific reference made to the
sectors defined in the annexure to the constitution. In regard to clauses 9 to 12,
the appeliant has provided details regarding its membership and theﬁé is no
suggestion that the size of its membership in relation to the;‘;ﬁ'uﬁmb\er of
employees qualified to join the appellant, indicates that the apﬁellant is ot a
genuine trade union. Clause 10 of the guidelines emphasrses the hlstory of the
applicant in relation to an evaluation of its membershqi\ The appellant has
provided full details of its history and the basis on whrgh it mtendS\ta extend its
interests through the acquisition of organlzatlonalrrlghts and the/rlght to bargain
collectively. For the purposes of clause 13 of éthe gmde\l\mes these are legitimate
activities and all indicative of a genume trade unlon Tt}le appellant’s activities
are not restricted solely, or even to a large extent to the referral of disputes and
representation of its members in the statuto v dispute resolution structures.
Finally, the appellant is manlfestly mdependent from employers, an association
of employees and an assocratron _not for gain. An overall assessment of the
appellant's applrcatron for regrstratlon measured guidelines properly construed,
points to the meIchtabIe conblusron that the appellant is a genuine trade union.

= . r: Y

'”.%m’

To the ekfent the\reglstrars concerns are motivated by the appellant's
organrsatltzna: structure while it is correct that the structure is unique, that is
n@tfrn rtself a basis to reject the application. The emergence of trade unions that
esch\e*w tradltlonal trade union structures is inevitable. Since the LRA was

\br@ught lﬁto operation in 1995, the labour market has changed radically.

Workforces once homogenous, have fragmented and segmented into core and
margrnal groups where new, less secure forms of work have emerged (see

-’f"generally D Davis ‘The Labour Relations Act; the Fundamental Assumptions

swept asunder?’ in Olivier, Smit and Kalula (eds) Liber Amicorum: Manfred
Weiss at 95). New forms of worker organisation will inevitably emerge to meet
these challenges and better serve the interests of the more vulnerable. The fact
that the appellant has elected not to make provision on its constitution for the
employment of officials or the election of shop stewards in the conventional
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sense represent conscious choices by the appellant's members, informed by
their prior experience regarding trade union governance. Their autonomy must
be respected. The registrar is not a gatekeeper for traditional forms of trade
union organisation, nor is it his function to question the wisdom of the

appellant’s choices.

In summary: the appellant has a unique name, a compliant constituti@"n "and an
address in the Republic. It is also independent of any employer or en:pI@yers
organisation. There is nothing untoward in the relatlonshlp between t\e
appellant and the CWAQ. The appellant is a genuine trade unlon*ltwls, not a
vehicle for enriching individuals nor is it a vehicle to the rlght of representatlon
before statutory dispute resolution agencies and thls court The appellant thus
meets the requirements for registration in terms ot“séctlbn 95; and the appeal
succeeds.

51
®
The appellant seeks the costs» of the appeal Section 162 confers a broad
discretion on the court te make/erders for costs according to the requirements
of the law and falrnes‘s\T\he appellant has been obliged to incur costs in
perusing the appeal and- there is no reason why it should not be entitled to
those costs, ,te~the extent that an order for costs can indemnify it. Having said
that, | am lpcllned t@ldlsa’ll’/w the costs of the two affidavits filed after the filing
of the»notlce\of appeal but prior to the hearing of the appeal. The affidavits seek
t@ place 1nformatlon before the court to clarify the relationship between the
appellant and the CWAO and to provide a potted history of the appellant.

Nelther afﬂdawt was necessary. All of the material averments had been

\\ iy

qanvassed in the application and in particular, in the covering letter in support
of>the application. The affidavits and annexures extend to some 125 pages and

\‘

added an unnecessary burden to an already lengthy record. Counsel for the

registrar sought to have the affidavits struck out as irrelevant. While | do not
intend to grant such an order, the requirements of fairness dictate that the
preparation of the affidavits and their service and filing should be excluded from
the ambit of the costs order that | propose to grant.
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| make the following order:

1.  The appeal is upheld.
2. The respondent’s decision to refuse to register the appellant is set aside.
3. The respondent is ordered to register the appellant as a trade union in
terms of section 96 of the Labour Relations Act and to issue af certlflcate
%
of registration in the appellant's name, within 14 days of the date @f\thls
order. ; ; A
4. The respondent is ordered to pay the cost of the appllcatmg‘? but for the
costs related to the affidavits filed on 9 March 27@23 Y 4
3 \ André van Niekerk
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