IN THE HIGH COURT OF SQUTH AFRICA
(EASTERN CAPE DIVISION, GRAHAMSTOWN)
CASE NQ 178812020

Date heard: 22/09/20z0
Date defivered: 01/10/2020

In the matier betwaen

IMBLUIMBA ASSGGMT!GN FOR THE AGED APPLICANT
and

MEC FOR SOCIAL DEVELOPMENT,

EASTERN CAPE FIRST RESPONDENT
HEAD OF DEPARTMENT:

SCCIAL DEVELOPMENT, EASTERN CAPE SECOND RESPONDENT

JUDGMENT

ROBERSON J:

[i1 The s=ppiicant ie an assccialion comprising 25 membzr non-profii
organisstions (the membiers), whose iunciion is {c provide specialised commiunity-
basad care a3 snvisagsd by ¢ 11 of tve Older Persons Act i3 of 2008. This seciion
providgas:

* Community-hased programmes for older persons
(1) The iMinister may, i collaboration with sny relevant Winister or Wiember of the
Executive Council (in & province-
{a} develop community-basad programmes that fall inio two broad categories,

nemely-



(it prevention and promotion programinas, which ensure the
independent living of 2. older person in the community in which the older
person resides; aind

{ii) home-baead care, which ensures that 2 frail cldar percon receives
maximum care within the community through a comprehensive range of
integrated services;

(b) determine how zny person who runs & programme contemplated in
paragraph (@) may be supporied, either financially or otherwise.

(2) The programmes contemplated in subsection (1) are nrogrammes aimead at-
(a} econoinic empowarment of clder persons;
(o) establishment of recreational opporiunities for older parsons;
{c) information, sducation and counselling sanviaas, including HIV and
AIDS, care for orphans, Alzheimer's, dementia and basic emergsncy care;
{d) spiritual, cultural, medical, civic and gocial services,
{e) wrovision of nuirtionally balanced meals lo needy older persons,
(f) promotion of ekills and capacily of older parsons to sustain their
livelihoods;

(g) professichal gervices, Including care and rehabilitation to ensure
indenandent living of older persons;
(h) approprizie services contained in the indigent policy for vulnerable :nd:
qualifying older persons; :
() ine uiilisation and manzgement of existing {aciltbes for older persons as.
mulli-purnose community centres;
(i} intagrated communiiy care and devalopmeit systems for older persons,
ana
(k} inter-generationzl programmes.
{3) Home bzsed care programmes direcied at {iail older persons within the

community may incluce-



{a) provision of hygienic and physical care of older persons;

(b) provision of professional and lay support {or the care of older persons
wiinin the home,

(c) rehabilitation programmes ihat include provision of zssisted devices;

{d} provision of resnite cara,

(e} information, eGucation and counseting for family members, caregivers
and the communily regarding agoing and associated conditions; and

(f) orovision of free healih care (o frail older persons and to other older

nersons determinad by the ivinister.”

[2] The memberz each sniered inio a service level agresment (SLA) with the
Easisrn Cape Depariment of Socig! Devalopment (the Uepaiiment), in terms of
which, inter alia, they wers to recsive funding from the Dapartrnent for care and
support services to older persons, in accordance with each member's businass
nlan. These business plans recorded, itier alia, the number of persons, descrbed
as baneficiaries, who were iniended to benefil from the services. and the amount of
funding required. According ic the business plans which were annexed to the
founding afficavit, the number of persons targeied by each mamber ranged fror 16
to ae many as 243, The Reclial to the SLA's recordzd the Depaitrment’s mission tc
improve the quality of life and social well-being of the poor end ihe vuinerable,
ihrough integrated developmental social servicss, with & special fccus on worien,
children, oider nersons, youih and neople with disabiiiies. it furiher racorded that
the Department is mandated o provide scciai welfars ceivices and dous so either

by supplying the seivics itsell or by acauinng the services roin service providers.



[3] The SLA's were {o run for the period 4 April 2020 io 31 march 2021 and
funding was to be pai¢ monihly. ¥ appeaie that they were only aveilable for
signaiure during May 2020. Cn 8 May 202C s Lisa Vetten, the project manager of
The Care VWork Campaign, wots io the second respondent on behali of the
applicant. She enquired when the members could expect io recewve their SLA's
and whati services the membare could provide 1o older persons who wers veiy
vuinereble o the Corona virus end who had hesn advised to siay &l home for the
rest few months. She siated that tha members were commiited o continuing io
provide service io their beneliciarias in safe and approprizte ways. In response ihe
second respondent said that the Depariment nag managed {o sign all master lisis
and ellocation letisrs for ali progiammes and had promoied viriual signing of SLA's

wiere feasible.

[4} i is common cause thet no payinenis have heen mace o the mambars by the
Depariment in accordance with ihe SLA'e. Ae zt the end of July 2020 the total
amount dug was R1 630 268.45. On S June 2020 the sacond respondent issued &
aotice to all non-proiii crganisaiions funded by the Deparimeni for the 2020/2021

financial year. The notice included organisations providing various types of

services. The opening paragraph staled:

wrhis servas io inform all NPOs thal have signed Seivice Level Agraemenis with the
Depariment for 2020/21 {ingncial yaer thal payments for ihe first quarter is {sic) being

proceased as follows.”

Paragraph 1 of the nolice is relevas i to thie application. |l staize!

Jrwe



‘Care and suppoit to Older Persons; Resideniiel facilities for Older Persons will be
paid in full es beneficiariss are resideni within ihe ‘aciities. For community based
care servicee — onlv stipsnd for care givers will be paid as Covid-19 regulations
stipulate thal the movement of Older Persons over 80 yeurs-of age is highly
rostricted.  For Velfare Organisstions. paymem of Social Work posts ang

administrafion vill be peid in full”
The lest paragraph of the nolice siaies:

“Nevertheless, ihe Depertraent will review itz paymant approach as it moves to alert
{ svel 3 Risk Adjustad Approach end will be {sic) impierneint & variaty of intervention
o mitigate meazures taking inic account e baiance belween social impacts
recuciion of community transmission and service delivery imperalives.”

[5] Other non-profil orgarisaticns included in the notice were those providing
care and supnort seivices o people with disabiiities, thoss providing HIV and AIDE
programmes, eaily chikihood development centres, child car2 and proteciion
organisations, and those providing resioraiive services involving crime prevention,

substancs ahuaa prevantion and gendar nagad viclence. The funding of soma of

thesa oiganisations was aiso reduced.

[6] it is not in dispuis thal the Denarimant has not paid stinands (o care givers as

undertaken in paragraph 1 of {he nolice.

[71  In this applicatior, bhreught s & matier of uiganay, the apoiicani seaks an
ordar declaring tive Denariment's dscision of & June 2020 to be & rapudiation of the
St A's and direciing the Tepartment io compiy with the SLA's. Allernatively i sanks

an order ceclaing ihe decisicn fo be uneonstitutional, unlawivl and invaiid, and



reviewing and setting the decision aside in ierme of ihe princinle of legality. Furter
aliernativaiy it seeks an orger raviewing and seiting agiae the decision in ierms of s

8 of the Promoticn of Adminisiraiive Jusiice Act 3 of 20C0.

8] The deponeni ic he jounding sfficavit, ir dMelumz Sauka. who is the

applicant’s. vice-chairpsreen, siaied that ihe membars provide services io older

arsons in rural @nd impoverishad comiuniies in the form of nuirition,
aciministration, reciaation services and rursing care. Ordinarily thase sarvices are
pravided &i care centres cparated by the inembars. Each day older pereons atiend
the care centres betwean 08h00 and 16h00 whare thay peariicipaig in a aumber of
activities and progiammes. 1hese inciude; growing vegetables jor the anire’s
heneficiaries and (o supplement iocd for oldar persons who cannct afford to ouy
jood: sewing, beatwork snd | handicieh: programmaes o gensraie income for older
persons;  support and rasreslion  prograrnmes, recreationzl  opporiuniies;
intergenerational prograimmes, counselling services, and epsciiic care of

Alzhzimer's diseass and demantia., Daily nutritional msals are glso provided.

j9]  Mr Sauka said (sl the msjority of the benefciaries a2 plder women who
head househclds consisiing of axtanded family members, including grandchildren
wiose parents work in other provinces. These houssholds depend finansially on
old age pensions, child suppori grents and spancial suppori from  the
grandchildren’s parenis weorking away from home. These fingncial resourses are
often insufficient and the provision of magls jor older persons thereiore assists in
supplzmenting these resourcae. The Covid-18 pandemic has caused (he reduction
of incoma of aduit childran working away fvom honve and their financia! support jor
ihe household has baen raduced of terminatad
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[10] Following the lockdown implementad because of the Covid-18 pandemic,
oldar persons were not allovead to traval fo the care cenirss. The resiriction on
movement continued under lockdown Level 2. The hensiiciaries, so Wr Sauk
siated, were siill dependent on ihe servicee nroviced by iha care cenires znd the
members stil had a duty to provide those services. Wr Sauka referred o the
Nisesier Management Act 57 of 2002 regulations of 25 March 2020 in which caie
services anc social reiief of disirees provided. inter alia, o older nesrsons, were
included in the sategories of esssntial services. The members iharsfore provided
ths necessary cars io the beneficiaries at thair hoines, ai no exira cosi. These
home osre services includs: the provision of iwo to three meais a day: the
colizciion of medicine fron clinice ang hoepilals for oldar persons znd ensuring hat
houszbound bensficiariss lake tieir medication; provision of grocerizs and pasic
esseniials; sssisting oldsr parsons o wash: assisting wilh i3 cieaning of homes
and laundry: prowding iransport fo chnics and hespiials when needed; and

assisiing house-bound olter persons i0 exerciss, through the assistance of the

{111 Mr Sauka said thal the eervices providad by the members al the baneficiaries’
womee are subsiantially (ie same &3 thosa Tormetly provided al the care cantres.
in some cases ihere are no adulis living with the benaiicianas who can assist willh
the necessary care, and some hensficiaries !ive alone and there ie no oiher person
io imke care of them. Soime2 aithe henaficiaries are impoverished and cannoi afiord

o survive without ihe car2 provided by the memasts. Some of the beneficianes

ars not able io manage their inances and relv on the membere for assistance in

¥
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this respect. The care providad by the membars is thersiore, according to Mr

Sauka, undeubtedly esseniial,

[12] Wir Sauka said that althougn ihe benzliciarias live independanily, the imajority
¢f thern have hyperiencion, ciabsies and heart disszs2, which are chronic
conditions raquiring continuous imanagament. n addition it wae importani during
ihe pandermic ihat the psychological znd emotional well-baing of the benaficiaries
was ensurad through human ineraciion. Thay wei2 siilt refiant on iha services
provided by the imambers and without such services it could et he guaranieed that

they would not suffer harm because O iveir socio-gcoinomic circuimsiancss.

113] Mr Sauka said (hat the matler was urgent beczuse the bereficiaries’ survival
dapends on the uninterrupied and ceniinuous servizas provided by ihe merbers.
The decision of the Depariment not 1o pay the subsidies means that the mambers
will be unabie to fulfil thair duiies o the bensficiaries. The withdrawal of these
senvices will aifect the healih and gualily af e of thoss bensficianes who cannot
care for themssives, or who rely on the meambers ior food, medicine and other

necassities, or who recaiva daily care, {0 the pxient that thay may die. There inay

gleo be conssduencas for e exiendzd family membsrs.  Prasentlly the
beneficiaries are & even graaier risk bacause of the pandarmic, which riex i3
increzsed when they ans deprivad of accass to food, medicine and nursing care
cutranily provided by the membars, Without these services, so ivir Sauke 3aic, the

benefisiaries may bz compeiled {o ieave thair hoinas io nurchase food or 4o io ihe

hespital or the cinic, thus sxposing themselves io graater risk.



{14] Wir Sauka eaid that ih2 members hava incurred a massive financial burden. In
addition o providing services to older persuns, thay have lo maintain ihe
infrastructure o provide these services, which includss administraiors, cooks, care

givars, care giver assisianis aind drivers, who all nead to be naid. I¥ urgent relief is
not granied fo ihe menthers they will be forced to ciose, & conseguence which
would impact not only the membars bui iheir steff and e beneficiaries. Pragently

the mambers are proviging the saivices al thelr wn expanse hut once ihey run out

of funcs ihey will no longar bye abl2 to do so.

[i6] liis apposile & thie point io maniion cerain clausss in the SLA's which are

particulzily relevani to this application.

REPORTS 7O BE SUBMITIED TO THE DEPARTMENT A#D REPORT
pROCEDUREE

6.1 Financial flepore.

8.2 Sennca/ programme reports

6.3 Annua and / or quarsny repots and

6.4 The reports must be submiiied querterly within 5 davs of expiry of

each guarter.
Clause 13
REPORT OF CHANGED CIRCUMSBTAMCES

The service provider will inform the Department wihout delay oi any

circumstancas that impact negatively on ihe service and the



Depariment's financing. These may include reduction in human
resources, financial problems, reduced sarvices. infra-structural
problems, (iempcrary sioppages of services deliveied, such as
closures over Christinas) eic. The sarvice ‘provider shall not be
entilled ic teke a unilaieral dacision regarding the provision of the

service,
Clause 16
REDUCTION, SUSPERSION OR TERMINATION OF FiANCING

16.1 The deparimeri shall bs antitled to reduce, suspend or terminaie

tinarcing of the service if the Department firsd:-

18.1.4 that the Service Frovider has fuiled to dalivar the geivice

or to delivar ine service to ihe sxtent that was approvaa;

15.4.2 ihal the Sarvice Provider bas failed to comply with or
dess not mest provision of this agreement o &y siatutory or

oliter denartmenia! requirements in lerms ¢ Hiis agraement;

1615 ihet the Bervice provider has talled 10 zohieve the siated

opuicones, o

18.1.4 thalin the opinion of the Depariment (het the need for the
sarvice no loiger exisis or io the extein that warranted the

initial approval.

16.2 As a general rule, the Dapartment will give thiee monthe writien
noiice lo e Servica Provider that tieir fineraing will be reduced,
suspended or terminated, arovide the service orovider with

rezsons for the raduction, suspansion o icrmination and allow



the service nrovider reasonable time to make representations as
to why financing should not be reducsd, suspended or

terminated.

16.4 The reduction, suspension or ierminaiion of financing shall ba
nrecedead by consutiation and negotiation in an eijort to eneble
the Service Frovider to rectily ihe situation. This may include an
independent investigaiion. Hovwever, if no satisfactory progress
& inade within a reasonable paried iixed by {e Department, or
i the Service Provider does not co-operate in the consultation,
negotistion or invesiigation, the Depariment will be entilied io

nroceed to give (ha notice referred to in 18.2 or 16.3.
Clauss 18
APPEAL AGAINST FINANCING DECISIONS:

18.1 The service provider shall have 2 right to appeal ageinsi the
Department’s financing dacision.

i8.8 |f the seivice provider is silll not satiefied with ihe decision of the
Depariment, it may within ien deys of tha Jaic of the delivery to it of
tha decision: of the Depariment, raquast in wilting ihat the matter be
submitied to arbitralion in terms of tha provizions of paragraph 22

hereundei.
Clause 20
FORCE MAJEURE
20.1 Meither pariy shall have any cleim against ihe other Party (the “Affected

Paity”) {or any delay or { silure of the Aflecied Party io carry out any of its
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202

203

Clause 42

obligations under this Agreemeni stising irom or aitribuiable to any
cause whaisoaver beyond the control of the Affected party (“force
majeurs). A icree rajeure shall not include: (a) industriai aciion; {b) lock

out: (c) strike; or {d) any othar issue pertaining to labour dispute.

The perfornance of thz obligations of ihe Afjectad Parly shall, subject 1o
cleuse 20.3, be susnenced for the duaiion of the force raajeura. Upon
ceszeation of ths force majeurs, this Agreement shall again become fully
operative an¢ ihe Affecied Parly shgil immediately resume its

nerformance.

If the suspension of periomiance continues for more than 30 (thirty)
consecuiive calendar days, sither party may {hen summarily terminate

this Agreemant by written noiice 0 {he other Party.

BREACH AND TERMINATION

22.1

any of ite obligations in ierms of tih
notice ic the defaulting peaiiy calling upon it
of 7 days from cste of recaipt of he notice. |

remaining in breach aiter the EXpiry of

in the event of any one of ihe parties io this Agreemeni failing i comply with

a notice of canceilation of the agreement joriiwith:

22.2

pY

Institute action ageinst the defaulting party for dhe recovary of damages which

the aggiieved party may nave suifered @s a resuil of such breach; of

12

e Agreement, ihe apgrieved party shall issue &
i3 remedy tha breach within & period
r. the avent of the defauliing party

the 7 deys, the aggrievad party shall issue



223 Insutute action fei the specilic perormance of the terms of this Agreement

and / or the recovary of damages which the aggrieved party may have suffered.
224 plo indulgence which either party may allow st any time whatsoever to ihe

other party in regard o the carrying out of any of the ierms ard conditions of this

Agresment shall:
22 4.1 Constitute a waiver of, or

22.4.2 prejudice ita righte under inis Agreament.
Clause 23

ARBITRATION

23.4  For the purpose of ihiz paiagrapn, “disputs” includes. withoui nrejudice to

the generslity of the teim -

23.4 1 Anv dgisptite 28 (o the interpretation of thic Arreement; and

23.1.2 any appeai which the sarvics Erovicer wishes to make in terms o

paragiaph 18.6
242 Should a disputs arise, any one of the paties shall be gntitled o raguire,
by writien notice to ine other pariy, that ihe dispute pe submitied 0

arhitreiion in terms of this paragranh.

116] On 2 July 2020 the applicani’s altorneys weats {o the szcond responderd

demeanding paymeni of Hhie funding owing ai ihet date. They staiad thai the

Depariment had enitatsrally raducad the subardy had coniracizd o pay and thal

such conduct was irational, unlawiul and in bisach of the SLA's. They poi: ied out



ihat under Alert Level 3 of the Covid-19 lockdown ihe members wers fully
operational ang were nov proviging home based care io their beneficiaries.
Roferenice was made io clause 18 of the SLA’s and ine fzilvre of the Depariment ic
give three monthe’ riotice of i¢ infention o reduce th2 subsidies. The Deparimeit

was put on terms {o pay he subsidies by 14 July 2020.

[171 The second respondent replied on 14 July 2020. Ghe said that the busing
funding mcdel of the Deparumen: was premised on older pareons physically visiting
gerjice cemiras {o eccess selvices, as cnposec ic the provision ol home care
hased services as envisaged in s 31 (1 ) (&) () of the Older Persons Aci, which
earvices {he Depariment presently cannot fund becaus? of budgeiary resirainis.
‘“he second respondent stated thai as ihe Deparimznt's accounting officer sne
could not agrea with the members’ decision io render home based servicss
hecause it “goes againsi the grain of cur business funding medel thet is based cn
Seciion 11 (1) (&) () of the Cider Persons /ct No 13 of 2008". The second
responderit said thet the membars’ decision o implarazni horne care sery icee was
in violation of s i1 (1) (&) ). i tha Depariment wara io fund the membeis for heme
hased services, so the sacond respondent staled, i would be considered as
unlewiul and wasisful expenciiure. The second raspondeni said that there wers
gliarnatives o meei the nsads of the banaficiaries such s sarvices offais ad by the
Department in essociation with the South Afrizan Social Security Agency, ne
Departmsii of Heaith and iocal governmeni auihciiiies, Tie second respondent’s
sveuse offersd for not giving ihree months’ notice in terms of clause 18 of the
SLa's was the immediate inpact of the Covid -18 pandsmic. The apgiicant wae

raminded of is ighi {o appeal in teims of clause 18 of the SLA's.

¥
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rig] wir Sauka mainizined that the members’ provision of home based services
wae a result of the nandemic and not s service conterplaied under & 11 (1) (a) (i)

ai the Older Persons Act.

6] Inher answering aifidavit, the second respondant persisiad in her slance set
out in her letter. Baiore dealing with he meriis of the application, she raisad tiree
point in limine. lack of urgency, failure to exhaust intamal remedies, namely &n
appeal, and failure io reier the matter ic arbiirstion. She said that the sppeal and
arbitration provisions enabied disputes (o bs dealt wiih sxnediently end in the case
of aubitration it assistad in mainiaining & cordizi relationship between aggrieved
narties. As far as uigency was corcerned, she sszid thai it was seli-ciegied
hecause itwe applicant ad launched the application oin 28 August 2020 nearly thise
morths afier the Departinents s dacision of 5 June 2020, and had feiled to uiilice the

remediae of an eppeal and arbilraiion.

{20} The second respondent emphasised that the Dapariment, in carrying out iis
mandate io provide social w elare services, was requined {0 comnly stricily with its
statutory duties which included those prescribed in the Public Finance Managaimnan
Aot 1 of 1689 (the PFuIA). She raferied io the thres services for older persons
orovided in the Clder parsons Act, namely rasidential care, care @ i care centres
end home based care. These {hree services involve different funding models, and
different SLA's are concluded ior sach servica. The members were not entitled to
paymeni because ihey had not piovided the senvices in accordance with the SiA's

thay had concludged with the Depariment. There is NO budget for home basad cars
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services and accordingly no home beased care SLA’s in plece. The second
respondent said sha would iherelore be zciing in coniravention o her statutory

Fong

cuiies in terms of ss 38 to 40 of the PFMA I she paid ior services for wiich there
wes no aliocated budget. In elaboraiing on ihis aspsct she said that paymeni for
services rendered outside tha provisions of the SLA's without proci or records
vould mean {hat she had contravenad hese saclicne of the PFivA. Without source
docurnents io support the cleims and an allocaied budget for ihe claims, paymeni
woulc amount o iruitless and wasisful expendiiure. The second respondent said
tihai the members nad not provided any oroof that ihey had rendered the services

jar which they were claiming payment, and had not piovidsd reporis required in

werme of olsuse 3 ol the SLA's.

[21] The secord respondani exprassed the vinys, 83 indicaied in her ietier, that in
nroviding food and healih cave ic okisr persons in their homes the members waie
in breach of clauss 13 of the SLA's, namely thai they look & unilateral decision
regarding the provision of servicas. She poinied to caviain services nrovided by the
rmembers &l the benelicizries’ hainee which were not proviced ai care contres, for
sxample heiping the hen@ﬁciari-aé i0 wash, accompanying ihem on shonping trips
and visits io clinics, cieaning their homes, and medical care. She further said thal
ihe beneficiaries who visited the care canires wers independent and cepable of

teking care of thersaives.

[22] The second respondeni moved on to discuss the sfiect of the Covid-13
lockciown and the regulaiory resiriciions on oicer parsons leaving their homes. She
said thai sven when Level 2 was implemeaniad cider persons remained vulnerable
10 the virus. She said that the riotice of 5 June 202C was a resuli of th pandemic
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and the lockdown and thai e redionaie for not paying e members their full
funding was that older parsons were nrohibitec from moving and could noi atlend
ihe care caniiee. 'n reiiance on e jorce majaurs clause in ha ELA's she said ihat
the pandamic was an act of god wivch was beyonc the coniro! of both pariles io the

SiA's. Interms of this clause the Department could have tarminaied the SLA'S.

[23] The sscond raspendent disagreed that ine beneficiares would go hungy if
the mermbers did noi deliver focd, She said thet governiment, vancus nori-proiif
organigations and other good samaritens had contiibuiad towards fcod parcals for
the poor. vulnerable and slder persons dunng e jonkdown. in ihe Eastern Cape
ihe Deparimant had inis? e with ward councillons in ensunng the delivery of food
parcels o older and vuincrabie parsens, The natonel govammant had also madie
amargency social granie availaiie which included an incrase of R240.00 (o ihe ¢id

age pengions.

[24] I his repiing affidavit, Wir Sauka denied that fooc parcale had been provided
io the beneficizuizs and said hal the Daparment had given no detaile of the
distribution of focd parcels, such ae iha number distiibuied, o whorn (hay had been

provided, and when and in whet arsas.

[25] With regerd tha quarierly repors reauired i s of ciause 8 of the SLA's,
Wr Gauka ooid thal the membeis bad compiled @il the reporis and et iney were
evaileble io the couri. He also spnexed zitendance regisiers from one of ihe

memisers as avidenca that saivites hat bean provided during June 2026 and said



that in the shor iime evaiiable i was not nossible o cblain all the ailendanca

ragisters.

ey

26] Affidaviis were also tied o 2 numbsar of care givers aliachad io various
membars {o the effect ihat no fcod parceis had baan reccivad by their pardculer

organisation.

Discuszion

aa

[27] | deat firsliy with urgency. I iy view tivis is @ varetious and futile point when
onz is dealing with the weliare of neopie in need, dunng 2 e threaisning
pandamic. Ong wouid not &xpect it to be raised by an crgan of ciale mandaied @
provide social services, and aspecially when no 8LAs have been concludad Tor
home basad cara hecause there is no hudgat for such services. In any event vir
Sauka adequatsly expiainsd e {ima period belween the & Juine 2020 and the
launching of the application. e said (hat the applicanl onfy became awais of tha
agiice of 5 Jung 2020 in mid-duns 2020, va the "grapeving”. i wes not formally
communicatad o the applicant The apphicant 1ealised neaded pro bono
assistance and Ms Vetisn pul it in iouch with the pro bono depariment of the
anplicant’s aiioimays, Wsbber Wentzel, bassd in Johanneshburg.  Following ihe
Depariment’s response W e letier of demand it was realisad {hat there was no
choice but {0 appioach he court for urgent relief, Frior W e tauncn of the
application, il was necassaty for (e atiorneys v consuit with sach of the mambars,
wito are in the Easiern Cape, conciday (e varuus business olane, and verily
subsidy amounts, &li of this during lockdown and its izstnciions.  In (hese

circumstances | am of the view that thars was no ast-cisaled wgency. The maitsr

is inerenily urgent. The members iy have to dase i they do nol receive the
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subsidies end the bensficiaries, eldsrly and vuingrable, wili be dapiived of services.
it is in my view critical to bear in mind that there i¢ no budget to conclude SiA's for

tive nrovision of hiome based care,

(28] In iny view the stariing paint in deciding this applicztion is to racognise thal
there are two conslants which prevail e consiitutiona! obligaiion to provida social

sandcas in terms of ¢ 27 of the Consiitution, and tha nesd of the bensficiaries for

ihese services. Saciion 27 of ihe Constitution provides:

“Health case, food, water and social securlty
(1) Everyons has the righi to have access te-
(2) healih care services, including reprocuctive hasith care;
(b) sufficient fova and water and

.

{cj social eacurity, including, if they gre unable i suppori ineamselves and
their depandants, aporopiiale social ssistance.

{2} Tha state must take reasoriahle legisiathvy and cther measures, within iis
availabie resources, 1o aciusve tha orogaasive raglisation of each of
these rights.

(3} Mo one may bs refused emergensy medica! treaiment

[28] The Dsparimen, in iems of *he SLA'S, sonuired the servicas of the mambers
to cany out its constituiicnal cbligation. The membsis, a8 Mr Sauke sialad, wers
obliged io provide sanvicss to ie hanaliciariaz  Counzel for {he applicant rmlerred
io what was sai¢ by Froneman J in Allpay ronsolicster Investimaeni Holdings (Plyj
it v CEQ. BASSA (o 2} 2014 (4) BA 478 (C1) et paragraph [58] footnoi?
omitted):

“Whare ar eniity has pafornsd 8 canstituiione Tunoion for a significant period
siready, as Cash Paymagiar nas Oere, cormleations of obatuuing private
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what
happens
to the
beneficia
ries

sulonomy by impesing the dulos of the aiais

privaie pariies, do nol festure nrominentiy I at &l

constinuticnal obligetions. and s operaticr Tor seme

macsuse of consttutional invadicily — meang thgt

bocome ncrassingly depancent on Cash Bayn

ohligations. For (s reasoir Qasir Faymasier Lon

ronstiiional celigaton ic ensure wat 2 yearhable o

unitil @ risw e s aperational’

[301

e coowest constivtionar rights on

The sonclusion of & contract win
irne nefore de dissclution -
crent. baneiicianas woukd nave
aee AN its conelifutional
st simaly walk @wey: it hag the

o e R v ‘ e H P
TIEDL 8yBUEN reTRans N place

in addition, and &t the risk ¢f pver-amphasieing the paini, ihere are presenily

no SiAve in place for the provision of homa based care. i crganisations such 8

the members do notl recsiv

junding, and cannct provide Semvices o their

bereficiaries, what iz going te happen ic ihe benehicianes? The provision of jood

percels by the Lepariment and others, for which the respiondenis hiave nyovicad no

oroof, is no subsiiuiz for the wpe of assistance gnvisaged in 3 27 of ihe

~~

conatittion and s 1 of the Clder Persons Act. N Rauka appropriately described

-

ihe sarvices provided by ihe meinbers ¢ holigic. The eifect of the Depariment

? .
8

siance s that the bengiicieries are depiived of the sérvices o which (hey aie

constilutionally and stautorily eniilled. These ars sevices which not only asgict the

peneficiarias to survive but alsc 0 survive with dignity. in the exercizs of el right

to dignity in terme of s 90 of the Constituion. Within. this framework the taking ©

—,

contrasival boints, the reiiznce &n e PFMA and the reiiznce on the fact that the

Danarimerit doeg not have & hudgst for home boued cara a3 defencss sesm, &i

best, eynical. One would thini that after ivis Veliein &

»

request for mdvica on how the

membars could provite services auring e pandemic scme arrangsment could

-

have hesn made hrough sonsuitaiion snd neguistion. The request was meds
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when lockdown had staited more than & monih before and it was known ihen thal
the beneficiaries would noi be able o lsave thair homes and access e care
centras. Despita this knowledge, ihe SLA's wers conciuded, but lese than a menin
leter the Depariment said it would not pay whai it had coniracted (o pay. One
wonders what services the Dapartmeni axpecied e members to provide when

iockdown had already staried.

r33] Having expressed these visws, | ain requirad ic consider the tagal basis for
ihe applicant's claim for relief. The anplicants main case is ihai the Depaiiment
has repudisied the SiA's and ihe anplicant lacie io ciaim spacific performance,
mainizining that the members have maierially compiiad with their obligations n
iarms of ihe SLA's io provide ihe sarvices. 1t was subitted on behalf of the
applicent that it nseded to bs emphasised hal the menmbers lewlully provided an
egsentiel service in ienns of the Disasier Managemant Act ragulations and further
ihai iney were exercising & public power on hehelf of the Departmani. Wilh regard
{0 the manner in which s members were carying oui thair obiigation o provide

the services, referenca was made © e judgment i Singh v keCarihy Reteil Lid

2000 (4) SA 785 (SCA) where (e appellani had cemplained eboul {he manner in
which & vehicle had been defiverad to him, the sonirast stipulating thet it was o be
ranaporied by carrier wheraas it was driven fo him. Al paragraphe 5] and [16]

ihe following was seid:
* perceive the correct approach to be as follows: The test, whather the innocent party is
entitied io cancal the contract because of melperformance Dy the other, in the absence
of a Jex commissoria, entails a valus judgmant by the Cour. It is, esseniially, 8 balancing

of compeiing interests - that of e innocent pariy claiming rescission and that of the
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put form
above
substance

I

%

ol

pariy who committed the breach. The ultimate criterion must be ong of treating doth
narties, under the circumstances, fairly, bearing in mind thai rescisgion, rather than
specific performances of damagss, is tha more radical remedy. 1s ihe breach co serious
that it is ieir to sllow the inncent party to cancel e coniract and undo all its
consaquances’?

[16] Approaching the matier irom this bread perspeciive | am of the view thal the

breach of the coniract by iha raspondent does not jusify rascission oi the contract.”

2} In the present case, sC it wae submitisd, the respondenis have likewise ®
objecied v the manner in which the mambears have provided services and have put
form above substance. The purpsse of e SLA’s was to sisure that services were

randersd (o older parsons whe were dapendent on ihose senice3 and the maniar

e
¢

i

in which those services weie provided was not &0 essential alemaent of the
acreerment. 1t was furlhe? submiitied ihai the Depariment deparcie¢ on ths
mambeis {o provide services which fulfilled ihe rights W renms of ae 16, 11 (tha right

io lifa) and 27 of the Corisliiution.

133] | agres with iheee submissions, The underying pUIBHoS of the SLA's had ©

be concidersd in the light of ihe gpariment’s onstinrional ohligations, espacially
in the iime of the pandemis, and e hecsasary adapiaiions which had o ba raade.
i was subrfiied on behall of the Dapartmeni thai ths seneliciasies conternplaiad n
the SLA's are not irall o infiti el are canabie of manuging & housahold, and inat
the servicss provided at theit homes diffar froin those provided ai the care cenires.
However, 85 was subriitied on oahali of the applicani, alinough hese haneficiaries
raay be able io live incepandently, thay il vely on the supnort providad by the

rmembare inciuding the provision of foct and emotional support.  Thers was
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thereiors in my view nc breach by ihe mambsars in rendering the services at the
baneficiaries’ hornes rather ihen at the cave eantres. I they had nol done thai,
hare would effasiively have baen no equivalent substivfe services in piace for the
neneficiaries. Such @ rasult would negaie the puiposa of the SLA's, whiich |
ermphasise weare conciudad when the lockdowil had bean in place for same time
imporiantly the members were providing these home sased services at no exira

oSt

[34; i is interasiing that oniy in he answering afiidevii was the non-provisicn of
quarterly repoits and ihe lack of proof of the provision of sstvices raizsed. This was
not the raason for the notice of 5 June 2020, The reason icr non- payrnent was the
fact that the members’ beneiiciaries could not isave thoir homes and accass the
cara centres. 'n the second respondants letier of 14 Juiy 2020, which impoiianily
was in response o & demand jor paymeni, no rapiion was made of non-
complisnce by the membears in this respect. 1L was ciear from thal ielier thai tve
Depariment justified ks rsfuss al to pay because the members had decided o rendear
home based services vhich according 10 the sscond respondent was a vioiation of
s 11 (1) (&) () of the Older Parsons Act and n conilict with the Depaviment's
business junding modei bDaserd o that subsection. n my visw the eliance on ihe
atleged faiiure to subrail raporis ard provide proof ¢f the provigion of services was
en aherihought. i was also contradiciory heceuss e Dapartment's stance is that
it witl not pay becaus: the mempers are sot providing the sanvices they unciaiioolk
{o provide in iams of ihe SLAvs. In any event | am sauglied that the applicant mel

these allegations satisiactorily.
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{35] # follows in my view ihat the anpiicant is corect N ite slance that the
membare have parformed in terme of the SLA's and {het the Department has

repudiated the SLA's. i dic not, a5 was submitied, follow the procadure for
raducing the funcing i terms of clause 156 of the StA’2. lis excuas for noi giving
inree monihe’ iolice is unpersuasive in the comaxt o) ihe ehduring need for the
nrovision of services te the b snaficiaries 1l knew of die mombers' enguiry, througn
Me Veiizn, concerning what seivicas they coud provide when ihs bensficiaries
ware confined o their homes duning iocktevn. 1t also knew, through Ms Vedien, of
tha members’ commitment to e provision f sardces at thie tme  Clearly
consulteiion wae essential, in the inisiests of the beneficiarics. By approaching ihe
Devariment in thia manner (he membery were taking the iniliative in irying to find &
solution to the provision of sarvices during lockdown, services which they weare 1o
provide on beheli of e Department. The Depaitment disisgarded the tzimg of the
alivs and in my view unaguivocally demonsiratad s intention nol & be bound by
the SLA'3. !t hias nol even peid the caie givers, in spite of ite uncertaking ic dc s0
in the notice of 5 June 2029. Tha rembars were herefcre eniilled ic dermand
gpeciiic pariormance. Aa poinied 2ul on hehall of e applicant, 5 38 (1) () of the

EFMA provides ihal accouniing afficers must setiiz sl conlizciual viligations and

way all meney owing.

o

i38] With regard io ihs memberg’ right of appeal n tems of clavees 1B of the
SiA's, it was submilied of nehalf of the applicant that this clauss was not of
applicaticn in the crcumstancss In terrs of clavse 18.1 an appeal lies against a
financing decision which, so it weas subinitied, prasupposes 4 valid decizion. Tha

Depearimant did not follow the arocedura! requilemains in emis of clauss 18 and iis
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prazsh in unaquivecally indisating that it woutd not conipiy with it obligaticrn to pay
subsiciies jall ouisids tha scope of an appeal.

[37] The samaz gubmissicns were made with regaid to a refarral o arbitration. It

-

was submittad that for the purposes of a raterral to arbitration there must e an
arbiirable dispuie. (See PCL Consuling (Piy} Lid v Tissse Trading 118 (Piy} Lid
2009 (4) 3A 88 (SCA) ai naragraph [7]) The Depa riment s conduct in indicating it

would not comply with its obligaiion did o, so it was submiiiad, give iisa 0 an

arbitrable dispulz.

[36] ! agree wilh ihese submissions in relation ic i appeal and arbitraiion. The
Deparimeant unilaterally announcad without any prior waring, negoluation or
consuligiicn that it was not going io pey he suhs ifies bezcause the imaenda2o
beneficiarias of the SLA's ceuld not leave hair homes. The nolice of 5 June 2020
harzly purports © b2 & dacizion reachad in terms of the nrovizione of the StAs, It
is in tha form ol & y policy aanuuneement, ¢ sarticulaly i lnel paragiaph whic | have
reprocivced above. The tenoi of the nolice and s leriminclogy appear 0 be
divorced from contraciugl ierms ang are rather in ins form of & continuing unitateral

process depaiding on e stagee of the pandsimic &nc ¢ iha associated resirictions.

[30] Lesily | deai with i getence of furee m gjee., 1t was submitted on cenall of
the respondenis that bolh parues wers anzable to peferm bacauss of the pan nsmic.
The members wasre uiable 10 perionn Hecauss oWiel RErLons could not atland the

cars oanires and (he Depaitn st was unabie o performi because it could not pay

ior servicas for which {here was o funding modal and for which thers werg no

25



SLA’s in place. | find this 1o be arn aviraoidinary stance in circumsiances wheara
clder persons are in nead of social sarvicas, and even moie 80 in ihe midst of a
pandemic. Nonethsless it is nol €0 that ihe membais were unable io perioim

hey provided asseniial ssrvices and were chliged to perfonn. Covid-19 did not
pravent them from perioring. Simiiariy # was nol imposelive for the Depariment {0
rgrform. It had the budgsl If ihe seivices were providad, i had to pay. The

Dapariment cannot rely on ihe force majsurs clavse.

[40] The applicant must thers fare sucnead in il main cizim and it is Nol necassary
for ma to consider ishief in the form of & reviow and selling aside of tha

Depariment's dacision o retuce furding.

44  Before making tha appropriale order | need 1 commgnt on the way the
Dapartmsm has coiduciad inis matier both prior © ang during liiigalion. In
mermerant Secrelary Departmant of Weitars, Esstes: Cape Fiovincial Govamment
and Another v Ngxuza and Oihziz 2004 &) SA 1134 (SCA) =1 paragraph [15]

Cameron JA (s he then was) szid the feliowing (footncte omiited):

‘@ when an oigan of Jovararmest prvoipe legel paodises 1 impeds the rigntfut
claims of s cilzens, ik not eniy detias tha Conslfuten aluch commands ah oigans
of sizte to be lova to the Constiution 3n 4 requires st pudlic adrninigtration e

corducted on the bass inat secple's nagds must pe resnonded to7 it aiss minuses

the meciarisms of the law, which 2 te ghe reapens DTy of the courts 0 s vasel,
The provinea's approash to thess OIooaes inas v GonlradItiTy, cyrical, expedient
and cbatructionist It cenducied e case as hough e slwer Witk Ttz own cltizens,
the more shamefully because inoes L Wan S0 wring veera 1 terme of secular

migrarehies and afluencs and powsy e least i da aphgie.

26



the
breakdown

1421 in this matier the Depariment’s resisiance (o the applicaiion ic regreiiebia,

when the subject matier of the litigaticn is the reeds of oider persons and their
constitutiona! rights to social services and dighity, and evan the right o life. Priorto
the launching of iive apnlication, tho Depearimani was inviied te give advice to the
members on the apuropviais way io provide the necsseary services on the
Denariment’s behali during the pandemic. i gava no rsaningiul regponss it made
iis unilateral dacision to reduce funding te the memuais knowing thai there was no

budget for homs basad care and knowing that it had conciudad the SLA's whal

lockdown was already in place. When it raceived the letter of damand it did noi use
the opportunity to consuli, knowing izt its decision ic reduce funding would be
harmiul to older persons in need. In these circumsiances 0 accuse the mambers
oi violating 3 11 (1) (8) (i) ¢f he Clder Paraons Act and of breaching clauss 15 of
ihe SLA’s and uging that accusation as & defencs, fell balow the standard expecied
of it in litigation. o dic lie ralisnas on an appeal, arkitralion, and foree majeure. it
i axtremely ironic that the second respondant should blandiy say thai an appesl or
arbiiration would have deall witi ihe diepute expadiently, and that arbityation would
have assisied in mainiaining & cordial relationship, when the Department iiself

-

at

falled ic consult and. negoliate bejore reducing the funding lo the mambers, and

disregarded ihe nends of ihe haneficiaries.

[43] The lollowing crder will issue
[43.1] Ths nolice nublishied by e Department of Sona) Development,
Eastern Caps (ihe Depariment) on 5 June 202C. i declared to be a

repudiaiion of the sernvics ievel agreemeis antzrad inlu beiwsen ihe

Denariment and (he members of the applicant.
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143.2] The respondents and ihe Peparimant ar orgered to comply with the
ierms of the service levsl agreements.

[43.3] The Deparimen ic ordered io pay to ine applicani's membsers ail
amounts due in accordancs with the seivice ievel agreemanis conciuded
netwesn tie members and ihe Deparimant, iogather with interast thereoh at
ihe prescribed rate from the date upon which the amounis fell dua by no leier
than 15 Cclober 2029.

[43.4] The respondeitis ars to pay the cosis of the application, such cosie |

includa the costs of two couns=i.
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