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JUDGMENT

1. The applicants seek an order in terms of rule 19 of the Magistrates Court
act 32 of 1944. They request the striking of certain averments in the

respondent’s affidavit/housing report.

2. This is an interlocutory application brought at the instance of the fifth to

twenty fifth applicants.

3. The application is opposed by the respondent.



. On 23 March 2021, the day the matter was set down for hearing, the
applicants, represented by Mr Haffagee and Advocate Titus approached the
Court in chambers. | was advised that Advocate Titus had been approached
and will be representing the applicants. | was further advised that the
applicants’ intended approaching the court for an order in terms of rule 19
of Act 32 of 1944. Advocate Mitchell was not ready to deal with the matter
as he was leaving his practice and pursuing a career on the bench and
obtained a contract position as a Magistrate Cape Town Court. | was
advised that the respondent intended briefing counsel to replace Advocate

Mitchell,

. The matter was adjourned for arguments to 26 July 2021 and a timeline
ordered in respect of papers to be filed. Advocate Winne represents the

respondent.

. I think it apt to deal with the history of litigation in this matter.

. The respondent in the main application have commenced proceedings in
terms of section 4 of the Prevention of lllegal Eviction From And Unlawful
Occupation Act 19 of 1998 (The PIE Act). In January 2019 notices of
cancellation and notices to vacate were served on the applicants. It appears
that notices to vacate dating back to 2017 and 2018 was so too served on

the applicants.

. The notices to vacate were served on 25 named respondents. The
respondents are cited too on the notices of motion. The notices advised the

applicants that the respondent was the owner of the premises and that



lease agreement between the South African National Circus School Trust
has been terminated on 20 April 2018. The applicants were advised to
vacate by 22 February 2019 failing which eviction proceedings would be
instituted. The applicants were informed that they had the opportunity to
present in writing their circumstances relevant to their occupation and the
respondent’s intention to evict them, which circumstances include rights of
the elderly, children, disabled persons and households headed by women.
An address was provided where the information in writing may be

delivered.

9. The applicants failed to vacate the premises which resulted in the
subsequent applications in terms of the PIE act being initiated. It is common
cause that the invitation to the applicants to provide the relevant
circumstances was not complied with. | can only assume that they elected

not to provide this information to the respondent.

10.The notice of motion in terms of section 4(1) and (2) of the PIE Act was
served on the applicants in September and November 2019 respectively.
The applicants were served with notices to appear on 12 December 2019
and the matter was adjourned to 29 January 2020 for the applicants to
obtain legal representation. Mr Dunn came on record and a hearing date
was arranged between the parties, namely 1 April 2020 with a timeline to
file papers. On 1 April 2020 the matter once again adjourned to 8 June 2020
for hearing this during the heavy lockdown period. On 8 June 2020 the
parties agreed to postpone the matter to 26 June 2020 as none of the
applicants were present. On 26 June 2020 the parties agreed to postpone

the matter for hearing to 22 July 2020.



11.The parties on 22 July 2020, agreed to an order being granted that the
applicants and respondents consider meaningful engagement and or
mediation. | made it clear that should the engagement fail the parties are to
resort to mediation. The matter was adjourned to 1 September 2020. As
the parties were still engaging with each other a further postponement was
requested and granted with date being 15 September 2020 and again 29
October 2020. As | was not available on 29 October 2020, a further date,
namely, 2 November 2020 was arranged. On 2 November 2020 | was
advised by Mr Dunn and Advocate Mitchell that no meaningful engagement
took place and that the applicants were not willing to resort to mediation,
with an independent party being appointed as mediator at the

respondent’s expense.

12.The matter was then adjourned to 20 lanuary 2021 for hearing. On the said
date Mr Dunn was not available and a further date for hearing was
arranged, namely 11 February 2021. | was advised that this date suited Mr
Dunn. On 11 February 2021, Mr Dunn advised the court that he was
instructed by the applicants to apply to the court for a supplementary
affidavit to be submitted as evidence which reflected the history of
meaningful engagement. This application was heard 5 March 2021 and
judgment was granted on 12 March 2021 dismissing the application. The
matter was thereafter adjourned to 23 March 2021 for hearing, and as
indicated earlier, the applicants approached this court with the present

application.

13.1 think is important to mention that a Housing Report was drafted by the
respondent dated 11 May 2020. The respondent replied to the applicants’

answering affidavits, which reply is dated 7 June 2020. From the housing

il



report it appears that some of the applicants provided information based
on the respondent’s questionnaire, other applicants elected not to provide

information.

14.The Applicants seeks the striking out of a number of paragraphs in the
respondent’s replying affidavit including annexures “C” and “D” to the
replying affidavit. In essence what the applicants seeks is the striking out of
any reference to the housing report, the housing report itself and its offer
for emergency/alternative accommodation. The applicant contends in the
main that the respondent has not made out its case in its founding affidavit
and is required to make all the essential averments in its founding affidavit.
The applicants contend further that the respondent introduced new
material in its replying affidavit which should be struck out and that the
applicants have suffered prejudice through it being unable to address the

housing report of the respondent.

15.Advocate Titus submits that new material should have been placed in the
respondents founding affidavit as that is where an applicant’s case is made
out in motion proceedings. She does contend that Courts in exceptional
cases do permit new material. She submits further that the new material
was not new to the respondent and should have been in its founding

affidavit.
16.The Court in Shakot Investment (Pty) Ltd v Town Council of Borough of
Stanger 1976 (2) SA 701 (D) held that:

‘In consideration of the question whether to permit or strike out additional

facts or grounds for relief raised in the replying affidavit, a distinction must,



necessarily, be between a case in which the new material is first brought to
light by the applicant who knew of it at the time the when his founding
affidavit was prepared and a case in which facts alleged in the respondent’s
answering affidavit reveal the existence of a further ground for relief sought
by the applicant. In the latter type of case the Court would obviously more
readily allow the applicant in his replying affidavit to utilise and enlarge
upon what has been revealed by the respondent and to set up such

additional ground for relief as might arise therefrom.’

17. So too, Finishing Touch 163 (Pty) Ltd v BHP Billiton Energy Coal South
Africa Ltd (363/11) [2012] ZASCA 49 (30 March 2012) where the court
stated:

“..but the rule that all the necessary allegations upon which the applicant
relies must appear in his or her founding affidavit is not an absolute one.

The court has a discretion to allow new matter in a replying affidavit in
exceptional circumstances. A distinction must be drawn between a case in
which the new material is first brought to light by the applicant who knew of
it at the time when his founding affidavit was prepared and one in which
facts alleged in the respondents’ answering affidavit reveal the existence or
possible existence of a further ground for the relief sought by the applicant.

See Shakot Investments (Pty) Ltd v Town Council of the Borough of Stanger.”

18.An applicant for the striking out of any matter from an affidavit has to
satisfy two requirements: firstly, that the matter to be struck out is
scandalous, vexatious or irrelevant; and secondly, that the applicant must
satisfy the court that he or she will be prejudiced if the matter is not ;truck

out.



19.Rule 19 of the Act provides as follows:

(2) Where any pleading contains averments which are scandalous,
vexatious, or irrelevant, the opposite party may, within the period allowed
for filing any subsequent pleading, apply for the striking out of the matter
aforesaid, and may set such application down for hearing in terms of rule 55
within 10 days of expiry of the time limit for the delivery of an answering
affidavit or, if an answering affidavit is delivered, within five days after the
delivery of a replying affidavit or expiry of time limit for delivery of a
replying affidavit: Provided that-

(a) the party intending to make an application to strike out shall, by notice,
delivered within 10 days of receipt of the pleading, afford the party
delivering the pleading an opportunity to remove the cause of complaint

within 15 days of delivery of the notice of intention to strike out; and

(b) the court shall not grant the application, unless it is satisfied that the
applicant will be prejudiced in the conduct of any claim or defence if the

application is not granted.

20.Mahomed CJ had the following to say regarding applications to strike out in

Beinash v Wixley 1997 (3) SA 721 (SCA) at 733A-B :

“What is clear from this Rule is that two requirements must be satisfied
before an application to strike out matter from any affidavit can succeed.
First, the matter sought to be struck out must indeed be scandalous,

vexatious or irrelevant. In the second place the Court must be satisfied that






























