IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, JOHANNESBURG)

CASE NUMBER: 43927/16

In the matter between:

RE-ACTION CONSULTING PROPRIETARY LIMITED - - APPLICANT
and
OPTIMUM COAL MINE PROPRIETARY LIMITED RESPONDENT

RESPONDENT’S REPLY TO THE APPLICANT’S NOTICE IN TERMS OF RULE
35(12)

KINDLY TAKE NOTICE THAT the Respondent hereby invites the Applicant to inspect
the document referred to in the Applicant’s notice in terms of Rule 35(12) served on the
Respondent's attorneys on 19 May 2017 and to request a copy of the said report whilst

inspecting same.

BE PLEASED TO TAKE NOTICE that the Applicant may arrange for a date and time

convenient for both parties in order to inspect the required documents.

DATED AT PRETORIA ONA THIS "2 DAY OF MAY 2017.

/

VAN DER MERWE & ASSO%TES
/

ATTORNEYS FOR THE RE NDENT
REF : GT VD MERWE/yvd/&79

C/O SWANEPOEL ATTORNEYS

17™ FLOOR, SCHREINER CHAMBERS
94 PTITCHARD STREET
JOHANNESBURG

TEL: 011 333 1715

FAX: 011 333 1576



TO:

THE REGISTRAR OF THE HIGH COURT
JOHANNESBURG

AND TO:

ASSHETON-SMITH INCORPORATED
ATTORNEYS FOR THE APPLICANT
C/O PHILLIP SILVER SWARTZ INCORPORATED
70C OXFORD ROAD, RIVIERA
JOHANNESBURG
TEL: 011 486 2850
FAX: 011 486 2930

REF: MR C ASSHETON-SMITH



Project:
Client:
Date:
Report:

“This communication and the information attached may contain confidential and/or privileged material.
It is intended sofely for the use of the individual or entity to which it is addressed. It may be subject to

'copyright and unauthorised use, copying, retransmission, distribution or reproduction may be uniawful,

Kwazamakuhle Clinic, Hendrina
Optimum Coal Mine (Pty) Ltd
22 March 2017

Technical report
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1 Instruction

Accura Development Management (“Accura”) was appointed on the 3™ of
March 2017 by Mr George van der Merwe to among other report on general

quality and outstanding work at the Kwazamakuhle Clinic in Hendrina.

Accura, represented by Sarel van Dyk who is a registered professional
construction project manager, contacied the following parties to assist in the
technical assessment of the works;

»  WOA Architectural Practice - represented by Wickus Olivier a
registered professional architect (Technical report annexed
herewith).

s VDW Quantity Surveyors — represented by Villiers van der Merwe, a
registered professional quantity surveyor (Survey and financial

report annexed herewith).

2 Project background

Optimum Coal Mine (Pty) Ltd (“Optimum”) appointed Re-Action Consulting
(Pty) Ltd (“Re-action”) to construct a clinic on their behalf as part of
Optimums’ social and labour commitments on a turnkey basis. Re-action in
turn appointed Shrewed Building Contractors as a sub-contractor to perform

the construction work as outlined in 24 of the agreement.

The works comprise of the construction of a new Clinic approximately 1 650
sgm, Plantroom approximately 65 sqm, Guardhouse approximately 40 sgqm
and Staff Accommodation approximately 125 sgm all as per Architect’s
drawings. The scope of works consists of brickwork external and internal
walls and timber roof structure with roof tiles, brickwork with combination
of plaster, paint and tile finishes internally and facebrick finishes externally,
aluminium windows and shopfronts, electrical and mechanical installations

including associated services, all as per the Architect’s drawings.
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The site is Portion 1 of Stand 207, KWazamkhuIe, Hendrina, Mpumalanga

and is readily accessible.

The total contract value is R17 156 000 excluding VAT. And consist of;

e Clinic equipment - R1 500 000 excluding VAT
e Construction - R15 000 000 excluding VAT
e Project Management - R656 000 excluding VAT.

3 Documentation considered

A copy of the “In respect of the implementation and management of the
Public Private Mix (Hendrina Clinic)” agreement between Optimum and Re-
action dated and signed on the 26" of February 2016 was provided to

Accura to determine the scope of work.

Additional information was obtained at site inspections held on two
occasions and by means of viewing various drawings made available to the

Accura and their team..

4 Key contractiual considerations

The following key aspects have been noted in the agreement pertaining to
time, cost and quality of the project.

s Completion date — 31 March 2017

e Final completion- Means the stage of completion of the works as
certified by the Principal’s Representative as being free of defects.

+ Practical completion - Means the stage of completion as
certified by the Principle’s Representative where the works has
been completed free of patent defects other than minor defects in
the list for completion and can be used for the intended purpose.

o The term - 16 months (terminating 31 March 2017).

o Payment schedule
Tranche 1- R5 600 000 - 7 January 2016
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Tranche 2- R5 600 000 - 16 March 2016
Tranche 3- R3 800 000 - August 2016

Project management is to be paid monthly. Payment of the
equipment is not defined in the agreement.

o Retention - 5% during the project period reducing to 1,25% on
practical completion and 0% on final completion. We assume the
“{ten percent)” as noted in clause 211.11.1 page 11 of the

agreement is a typing error and shouid read five percent.

5 Site ingpection

Accura conducted an initial site inspection on the 27" of February 2017, but
access to the buildings was denied by the contractor. A second site
inspéction by Accura and their team of professionals was held on the 3™ of
March 2017. The team conducted a walk through to determine the general

quality and amount of work remaining and value thereof.

5.1 Findings

The work was found to be of a fair and accepiable quality. It is however
evident that practical completion could not yet be issued to the contractor. In
our view the works have reached a completion percentage of approximately
95% and following items are outstanding before practical completion can be
issued;
e Water proofing on flat roofs (urgent to limit damp damage).
o Minor electrical adjustments for electrical compliance certificate to
be issued.
e Plumbing final fix in respect of water closets (toilets).
e Final adjustments to doors and iron monger.
e Installation and completion of sluice rooms (slophoppers, etc are
on site, but not installed).

e |Installation of bump rails.
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s Final coat paint following water proofing after damp dried out of
the building especially at concrete roof areas.

e Installation of carports and road signs and markings.

¢ lLandscaping.

o [nstallation of gates at entrance.

o General rubble removal and cleaning the site.

e Main electrical connection.

o NB - The agreement make mention of an amount allowed for
“clinic equipment” and a breakdown of the said equipment on
page 41. The breakdown however is not in the agreement and
therefore cannot be commented on. We assumed that the
following items installed make up the clinic equipment

o Waiting area seating.

o Bookshelves,

¢ Freestanding carpentry and joinery items {counters and

cupboards).

5.2 General guality issues noted
Although the building is not yet at a stage where a detailed snag list can
be compiled, the following general quality issues can be highlighted.
¢ Rising damp at floor height in areas — check that paved apron level is
below the damp course level.
e Thresholds detail absent at all external doors alternatively, install

whether bars.

s All electrical floor plugs and switches to be replaced with waterproof

type units.
e Various shag items such as completion of the tile skirting’s, paint cut

lines, cleaning etc.
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5.3 Practical completion documentation

For the Principle’s Representative to issue a certificate of practical
completion certifying that the building is fit for the intended purpose the
following certificates need to be issued to the client;
o Occupation certificate issued by the local authority.
e Fire certificate
» Electrical COC’s (originals issued to client)
e Electrical internal reticulation compliance certificate (meter boxes
to DB’s)
e Electrical external reticulation compiiance certificate (minisub to
meter boxes)
» Structural engineering compliance certificates
e Civil engineer compliance certificate
* Mechanical engineer compliance certificate
¢ Architects SANS compliance sign-off certificate
e Glazing certificate
¢ Plumbing certificate
e Refuse management certificate
* Roofing certificate
. ® Heat pump / solar geyser guarantees -
» Ovens and stoves guarantees
e Landscaping certificate certifying compliance with the approved
landscape development plan

¢ Maintenance manuals

5.4 Final completion

For the contract to reach final completion, the principal’s representative must
issue a completion list at date of practical completion. The list should contain
all outstanding (minor) guality items that need to be attended to by the
contractor. Only once the compiletion list has been completed in totality can

the final completion certificate be issued. The contractor will remain
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responsible for any patent and latent defects for a period of 5 years in the
case of a JBCC agreement, or where the JBCC is absent in line with the

Prescription Act.

6 Program

The estimated time to bring the contract to a close is as follow;
» Completion of outstanding works - 8 weeks.
o Completion of detailed completion list (final completion) — 4 weeks.

s Patent and latent defects liability period — 5 years.

7 Finances

From the report annexed herewith compiled by VDW Quantity Surveyors
dated 20 March 2017 the following can be highlighted.

The contract arrangement makes provision for the following as set out in
clause 11 of the services agreement;

e 5% Retention for the duration of the contract;

e 1.25% Retention on achievement of practical completion and;

e 0% Retention on achievement of final completion.

We can confirm that the works have been completed up to the value of a fair
estimate of 95% of the project value with 5% of the works remaining.
Practical completion has not yet been achieved. Therefore the value of works
to be completed is an estimated R 977,892.00 including VAT which includes
clinic equipment and professional fees. The aforesaid 95% exclude retention

which need to be calculated separately.

It is worth noting that the following is the market norm where retention has
been chosen as a form of security;
e 10% Retention to be held up to a maximum of 5% of the contract

amount (R 977,892.00 inciuding VAT).
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e 2.5% Retention paid out on practical completion (R 488,946.00
including VAT)

e Remaining 2.5% Retention paid out on final completion

8 Conclusion and recommendations

Although there is still approximately 5% of the works outstanding, the quality
is of an acceptable standard. In addition to the 5% value of works remaining
Optimum should withhold 5% of the project value as retention which must

reduce to 1,25% on practical completion and 0% on final completion.

It is further recommended that Accura and their team of preffesionals
conduct a follow up inspection of the works once the Principal’s
Representative issued the practical completion to confirm that the works

meets the required criteria.

9 Site photos

Below are some site photos taken during the various site inspections:
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10 Annexures

Annexure A — WOA Architectural Practice technical report

Annexure B — VDW Quantity Surveyors inspection and financial report.

--- End of Report ---
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Inspected By: Wicus Olivier

Date of Inspection:
03/03/2017
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1. Introduction

WOA Architectural Practice were contracted as an Independent Professional to Inspect the
Works and give a professional opinion regarding the State of completion , Quality and overall
view of the quality of the Works.

The Inspection was undertaken on the 3" of March 2014 together with a Professional Quantity
Surveyor and Construction Project Management Professional.

2. Site description

The Project that was inspected was the Kwazamokhule Clinic In Hendrina on Ptn 1 of Stand 207
Kwazamokhule.

The project consist of the following:

Clinic: 1649,7 sqm

Plantroom: 65 sgm

Gaurdhouse: 40 sgm .
Staff Accommodation: 125,16 sgm

A

Total: 1879,860 sgm

Above areas were obtained from plan provided on site.

Date



Title

3. General Quality

The Building is mainly built from a light facebrick externally and painted plasterwork internally.
Both masonary work and Plasterwork are of an acceptable quality with the exception of light

water damaged probably caused by water from the concrete roofs, this is due to the roofs not
being waterproofed as yet. '

Facebrick Externally of acceptable quality

Date



Plasterwork internally Completed and paintwork partially completed. A Final coat of paint needs
to be applied after all water damage have been rectified.

All internal furniture seems to be in place.

Date



All wall and floor tiles are installed

General tems:

1

It is noted that the paving apron at the eastern and southern Double glass doors area in
certain areas at a higher level than the internal floor level. It also apperars that no
proper weatherbars are installed . This causes water to eter the building from under the
doors.

Final coat of Interior paint to be applied

The electrical floorboxes in the wet areas are not the waterproof type

There is no bumper rails installed on the walls and on all of the internal corners

Date



8.
9.

All the Built in Cupboards needs to be completed , there are loose units in some of the
rooms

The Carports and Road Markings needs to be completed .

It is not sure whether Landscaping forms part of the initial contract , but some certainly
needs to be installed, also a good general clean up to ensure safety and hygiene on site.
Security gates and fixtures need to be installed at Main Gate for Pedestrians

Door closers, Door latches to be installed and doors to be serviced to close properly

10. Attend to Architects General Snag items in order to achieve Practical Completion
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4. Qutstanding ltem

AT

Water damaged wall and ceilings also occurs where concrete slab has not been waterproofed

Date



Toilet needs to be fitted and certain plumbing fixtures eg slophoppers need to be installed ,
these fixture are however on site and are being hoard ed in the Storage area.

Date



Date



Title &

Genera! Qutstanding ltems:

Waterproofing on concrete slab

Completion of drywalling finish and painting

Installation of washing up equipment , slophoppers and a toilet bowl.
General site clean up and rubble removal

Installation of gates at main Gaurdhouse

v weme

6. Conclusion

In conclusion the building is of a standard where practical completion can be achieved providing
that a electrical connection can be obtained to finalise electrical as well as mechanical testing
and certification. According to the Principal Agent snaglists have been issued to the contractor
and they are in progress of correcting the snag items after which the building will in theory be
ready for final handover.

Date



Date : 20 March 2017

Accura Development Management
Postnet Suite 17 .

Private Bag X20009

Garsfontein

0042

E-mail: sarei@accura.co.za
Att. Mr. Sarel van Dyk

KWAZAMOKHULE CLINIC — HENDRINA, MPUMALANGA:
VDW QUANTITY SURVEYORS INSPECTION AND FINANCIAL REPORT

Attached please find our inspection and financial report for the Service Agreement for the

abovementioned project.

We trust that the information contained in this report is to your satisfaction and sufficient to enable you

to take a decision.

Please contact the undersigned shouid any additional information be required. We keep ourselves
available for any discussions you may require.

Your instruction to proceed is awaited.
Regards

VDW Quantity Surveyors

Villiers van der Merwe Pr QS
Cell: 082 871 2320

RENTWES.C TR



INTRODUCTION

VDW Quantity Surveyors were contracted as an Independent Professional to inspect the
Works and give a professional opinion regarding the cost to completion of the works.

The inspection was undertaken on the 39 of March 2017 together with a Professional
Architect and Gonstruction Project Management Professional.

SCOPE OF WORKS

The works comprise of the construction of a new Clinic approximately 1 650m?2, Plantroom
approximately 65m2, Guardhouse approximately 40m2 and Staff Accommodation
approximately 125m? all as per Architect’s drawings. The scope of warks consist of brickwork
external and internal walls and timber roof structure with roof tiles, brickwork.with combination
of plaster, paint and tile finishes internally and facebrick finishes externally, aluminium
windows and shopfronts, electrical and mechanical installations including associated services,
all as per the Architect's drawings.

The site is Portion 1 of Stand 207, Kwazamkhule, Hendrina, Mpumalanga and is readily
accessible.

TURNKEY PROJECT

A turnkey agreement was concluded with the following breakdown:

Description Contract Value {(Excl. VAT) | Contract Value {Incl. VAT)

Clinic Equipment R 1,500,000.00 R 1,710,000.00
Construction R 15,000,000.00 R 17,100,000.00
Project Management R 656,000.00 R 747,840.00
Total R 17,156,000.00 R 19,557,840.00

Turnkey projects of this nature include the following:
= Construction Cost (estimated 83% of the cost)
* Development Cost (estimated 1% of the cost)
o land Surveyor
o Council submission and other fees
» Professional Fees (estimated 16% of the cost)
o Architect

O 0 0 o 0

TURNKEY AGREEMENT FOR. KWAZAMOKHULE CLINIC VS FAIR MARKET ESTIMATE

Civil Engineer
Structural Engineer
Electrical engineer
Mechanical Engineer
Quantity Surveyor

FOR SIMILAR NEW BUILT

The average rate per m? for the above mentioned project is as follows:

Description

Contract Value (Excl. VAT)

Contract Value (Incl. VAT)

Clinic Equipment

R_797.87/m2

R 209.57/m?

Construction

R 7.978.72/m?

R 9,085.75/m?

Project Management

R 41,000.00/month

R 46,740.00/month

The above mentioned rates are in line with balanced 1o high market related rates for similar

developments.




The following high cost items are outstanding and must be completed before practicat

completion can be achieved:;

* Waterproofing — priced at an average of R 225.00/m?2
¢ Final coat paint — priced at an average of R 35.00/m?
* Bump rails — priced at an average of R 315.00/m
= Carports - priced at an average of R 7,500.00/no

5. CONCLUSION

The contract arrangement makes provision for the following as set out in clause 11 of the

services agreement:
* 5% Retention for the duration of the contract;
* 1.25% Retention on achievement of practical completion and;
* 0% Retention on achievement of final completion,

We can confirm that the works have been completed up to the value of a fair estimate of 95%
of the project value with 5% of the works remaining. Practical completion has not yet been

achieved.

Therefore the value of works to be completed is an estimated R 977.892.00 including VAT

which includes clinic equipment and professional fees.
The following should be noted as the market norm for retention:

* 10% Retention to be held up to a maximum of 5% of the contract amount
(R 977,892.00 including VAT)

* 2.5% Retention paid out on practical completion (R 488,946.00 including VAT)
° Remaining 2.5% Retention paid out on final completion

We herewith offer our best attention and services at all times.

Please contact the undersigned should you require any additional information.

Regards

VDW Quantity Surveyors
/ '

Villiers van der Merwe Pr QS
082 871 2320




RE-action Consulting

Original contract value 19 557 840,00

Total 19 557 840,00

Invoices Paid

1378 23.12.2015 6 384 000,00
1389 18.02.2015 6 384 000,00
1298 11.02.2015 855 000,00
1359 01.09.2015 855 000,00
1400 04.03.2016 140 220,00
1399 04.03.2016 46 740,00
1415 03.06.2016 46 740,00
1409 04.05.2016 83 480,00
1420 01.07.2016 46 740,00

14 851 920,00

Variance 4705 920,00
Less: Retention 977 892,00
Work not Done 977 892,00
Equipment 1 500 000,00

1250136,00




