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IN THE HIGH COURT OF SOUTH AFRICA

{GAUTENG DIVISION, PRETORIA)

CASE NUMBER: ST 413 \7’0 20 .

In the matter between: -

AFRICAN LIBERTY MOVEMENT Applicant
(REGISTRATION NUMNBER: 2020/497603/08)

And

NATIONAL LOTTERIES COMMISSION | #5” Wrst Respondent

PORTFOLIO COMMITTEE ON

TRADE & INDUSTRY

NOTICE OF MOTION

TAKE NOTICE that application will be made on behalif of the above-named Applicant
on /{huzmc)\ C*CI} the &10 day of Nam ben 2020 at \© "V or as soon
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fhereafter as Counsel may be heard on an ex parte basis for an order in the following

terms:-
oo

_i'

H

;
l" 1‘
HELR]
A

That the Application be heard on an urgent basis in terms of Rule 6(12) of the
Uniform Rules of Court and that condonation be granted in regard to deviation

from forms, time periods and service;

. That the First Respondent be interdicted from publishing the names of

beneficiaries in its 2019/20 Annual Report, as required by the Lotteries Act

(Act No. 57 of 1987).

. To interdict the Second Respondent from ordering the First Respondent to

publish such list of beneficiaries in any public platform, on social media or

other platforms or causing such statements to be made.

. That no party may publish the names of any beneficiaries in compliance with

the instruction of the Committee.

. That the Respondents are liable for the Applicants’ costs, only in the event of

the Respondents opposing this application.

_ Further and or alternative relief as the honourable court deems fit.

PLEASE TAKE FURTHER NOTICE that Seventy Two (72) Hour has lapsed since

the organs of the state mentioned as the Respondents have been served as

required in terms of Section 35 of the General Law Amendment Act 62 of 1955.
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TAKE FURTHER NOTICE that the Founding Affidavit of CHRISTOPHER L.

SHABANGU, together with Annexures thereto, will be used in support hereof,

KINDLY PLACE THE MATTER ON THE ROLL FOR HEARING ACCORDINGLY.

siGNED AT Pre 21 ON THIS&S‘“DAY oF Q0 o BEL

2020.

A2

RJ TABANE ATTORNEYS

Attorneys for the Applicants
Mooikloof Ridge,Pretoria

0081

Cell: 0631639138

Email: info@rjtattorneys.co.za

TO: THE REGISTRAR OF THE HIGH COURT

PRETORIA

TO: THE FIRST RESPONDENT
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NATIONAL LOTTERIES COMMISSION,
The Legal Manager,

Block D, Hatfield Gardens.

333 Grosvenor Street. Hatfield.

PRETORIA. 0083

Received by:

Date:

Time:

Signature:

TO: THE SECOND RESPONDENT
PORTFOLIO COMMITTEE ON TRADE & INDUSTRY,
The Chairperson,
77 Mentjies Street,
Sunnyside,
Pretoria,

0001

Received by:

Date:

Time:

Signature:
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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

CASE NUMBER:

In the matter between: -

AFRICAN LIBERTY MOVEMENT Applicant

(REGISTRATION NUMNBER: 2020/497603/08)

And
NATIONAL LOTTERIES COMMISSION First Respondent
PORTFOLIO COMMITTEE ON Second Respondent

TRADE & INDUSTRY

FIRST APPLICANT’S FOUNDING AFFIDAVIT

I, the undersigned,
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CHRISTOPHER L. SHABANGU

do hereby make oath and state that:

1.1

1.2

1.3

1.4

| am an adult male, Chief Executive Officer (“CEQ") of African Liberty
Movement (“ALM”), and with it's primary place of business at 2 Dan Road,

Glen Marais, Kempton Park, Johannesburg.

The facts herein contained fall within my personal knowledge, unless
otherwise stated or the contrary appears from the context and are to the

best of my knowledge and belief both true and correct.

As CEO of ALM, | am duly authorised to depose to this affidavit. This can
be evidenced from the resolution passed by the board of directors of ALM,

attached hereto as Annexure “CS 1”.

To the extent that | may make submissions of a legal nature in this
affidavit, such is on the advice of my legal representatives, which advice |

choose to accept.

THE PARTIES:

I
\ AL



T rPage

The First Applicant is AFRICAN LIBERTY MOVEMENT (“ALM"), a non-profit

company

2.1. that seeks to advance, pioneer and protect the interests of black

people and the previously marginalized,
2.2. is voluntarily joined by members of the public,

2.3. is duly registered and incorporated according to the law, with CIPC

registration number: 2020/497603/08,

2.4. and with it’'s primary place of business/ registered office at 2 Dan Road,

Glen Marais, Kempton Park, Johannesburg.

| submit that ALM has the mandate to litigate on behalf of members who are also

beneficiaries of the Lottery fund ("members”).

Owing to relevant law that prohibits names of beneficiaries being published, ALM
shall afford the Honourable Court with the names of the beneficiaries and related

information at the date of hearing.

The First Respondent is the NATIONAL LOTTERIES COMMISSION

(“Commission”), a juristic person established in terms of section 2 of the Lotteries

N 2L




Act. The Commission is tasked with using funds generated from the lotteries and

sports pools to fund worthy and good causes through financial grants.

The Second Respondent is the PORTFOLIO COMMITTEE ON TRADE AND
INDUSTRY (“Committee”), an organ of state involved in the oversight position on
matters of trade and industry, herein represented by it’s Chairperson, Mr. Duma

Nkosi (“Chairperson”).

Our members are beneficiaries of grants emanating from the Commission,
Commission which serves as a Grant Funder, providing Non-Profit Organisations
with funding to establish projects that improve the lives of everyday South

Africans,

LOCUS STANDI:

In respect of section 38 of the Constitution, a party may be required establish and
prove a right to litigate on behalf of another, if the another cannot litigate on it's

own behalf.

N




Therefore, | place before the Honourable Court that our members afford us the

requisite locus standi.
10.

As ALM is an organisation that caters and seeks to advance the plight of black
people who are marginalised, | confirm that we are acting on mandate from our
members, members who do not have the funding to approach a competent court

to ventilate their issues,
JURISDICTION:
11.

11.1. The Honourable Court has jurisdiction to determine this matter
because the First Respondent carries on its business within the

jurisdiction of this court.

11.2 Furthermore, our members also carry on business within the

jurisdiction of the Honourable Court.

11.3 It is therefore submitted that this Court has the jurisdiction to hear and

determine this matter.

PURPOSE OF APPLICATION:

12.
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The purpose of this application is to seek an order that interdicts the Commission
(the First Respondent) from publishing the names of beneficiaries, in compliance

with a resolution taken by the Committee (the Second Respondent).

13.

Further, the Applicant seeks an order where the Committee and the Chairperson
of the Committee are to be interdicted from forcing the Commission to publish the

names of the beneficiaries.

14,

Furthermore, the Applicant has a reasonable trepidation that despite the Lotteries
Act forbidding the publication of names of beneficiaries, the Committee will
persist with it’s instruction to the Commission, thus the Applicant seeks an order

where it will be forbidden by any party to publish such hames.

15.

Accordingly, the Applicant submits that what is set out in this affidavit makes a

good case for the relief sought by them.

SALIENT BACKGROUND:

16.
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On Thursday, 16 July 2020, the Commiittee, through it's Chairperson, “resolved to
inform the National Lotteries Commission (NLC) that it must publicly publish the
names of the beneficiaries that received money from the NLC during the 2018-2019

financial year and the money disbursed to each.

17,

In amplification of the above, | hereby attach the Parliamentary press release
marked as Annexure “CS 2”. The press release can also be accessed online at

https://www.pariiament.qov.za/press-releases/trade-and-industry-commitiee-orders-

nlc-publish-details-all-beneficiaries.

18.

The release advised that the Committee had sought a legal opinion from
Parliament’s Legal Services, which found that the names ought to be released, on

the basis that:

“The constitutional right to privacy is not an absolute right, but may be limited
in terms of laws of general application and must be balanced with other rights

entrenched in the Constitution.”
19.

Soon thereafter, the NLC, through its Chairperson, dispatched a letter, attached here
to as Annexure “CS 3", to the Chairperson of the Committee highlighting grave
concerns in releasing the names of the beneficiaries, the amounts disbursed to each

beneficiary, in that:

N et




19.1. The NLC does not disclose the beneficiary names,

19.2. The names of beneficiaries from previous years had not been published in the

annual reports,
19.3. That the names being sought were confidential in respect of the Lotteries Act

19.4. Reiterating that the public could only access (beneficiary) information in terms
of section 87(1)(b) of the Lotteries Act, and Regulation 8(3), as well as the

Constitution,! POPI,2 PAIA,2 PAJA?* or the PDA.5

19.5. Section 67 of the Lotteries Act provides for circumstances under which

information relating to grant beneficiaries, can be published.
20.

On 22 June 2020, the Minister of Trade, Industry and Competition (“the Minister”),

responded to the NLC Chairperson’s letter, attached hereto as Annexure “CS 4”,
21.

In the letter, the Minister, we submit incorrectly in our view, held that “the names of

beneficiaries are not information about a grant or grant application”.

PENDING COURT ACTION:

' The Constitution of the Republic of South Africa, no. 108 of 1996.
2 Protection of Personal Information Act, no. 4 of 2013,

% Promotion of Access to Information Act, no. 2 of 2000.

4 Promotion of Administrative Justice Act, no 3 of 2000.

5 Protected Disclosures Act, no. 26 of 2000.

N oL
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22,

On 8 June 2020, United Civil Society in Action (“UCSA”") launched urgent court
proceedings, under case number 24775/2020, against Groundup, an online news

publishing company and the Commission, for amongst others:

22.1. Interdicting GroundUp from publishing the details of beneficiaries of grant

allocations,

22.2. Ordering GroundUp to remove all articles about beneficiaries from its

publications,

22.3. Ordering the Commission to not disclose the personal details of its
beneficiaries, the amount of grants and allocations as it contravenes the law,

Regulation 8 to be specific.
28.
The UCSA Urgent application is attached hereto as Annexure “CS 5”.
24,

The UCSA ultimately withdrew, as we understand it, due to a lack of financial

resources.
25.

On 22 July 2020, the Trustees for the Time Being of Media Monitoring Africa Trust

and the South African National Editors Forum, launched an action against, amongst

Yoo el
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others, the Minister and the Commission, under case number 32127/2020, in this

Honourable Court. | attach the Notice of Motion as Annexure “CS 6.
26.

In the main, the action sought to have Regulation 8 unconstitutional and invalid to
the extent that it fails to provide for a defence of publication in the public interest.

Later on, | shall deal with Regulation 8.

27.
That 32127/2020 court action is pending, before this Honourable Court.
INVOLVEMENT OF ALM:

28.

In middle of October 2020, it came to the Applicant's attention that the Committee
was persisting in its instruction to have the names of beneficiaries published in the
NLC annual report, due to be published by the end of October 2020 or first week of

November 2020,
29.

On 19 October 2020, ALM sent an urgent letter in respect of the matter to the
Minister, the Chairpersons of the Committee and the Commission. | attach hereto the

letter marked as Annexure “CS 7.

N cl
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30.

ALM gave the Minister and the Chairpersons five business days in which to respond

to the concerns raised in the letter. No response has been forthcoming.
EVENTS SUBSEQUENT TO AN EARLIER DISCLOSURE BY GROUNDUP:
31.

As stated earlier, GroundUp is a publishing house, especially in the online news

media space.

32.

On or about the 5 October 2018 GroundUp began publishing the details of
beneficiaries of the Lotteries grant and the amounts received thereof despite it being

unlawful and in contravention to Regulation 8.

RELEVANT LAW
LOTTERIES ACT
33.
Section 67 deals with access to information by persons.

34.

\\g\/ cl




It states as follows:

“Subject to the Constitution. any legislation which may be enacted in pursuance of
sections 32(2) or 33(3) of the Constitution or any other relevant law, no person,
including the Minister, a member or employee of the board or the Department. or a

former member or employee of the board or the Department, may—

(a) in any way disclose any information submitted by any person in connection with
any application for any licence, certificate or appointment under this Act: or

(b) publish any information obtained in contravention of paragraph (a),

unless ordered to do so by a court of law or unless the person who made such 5
application consents thereto in writing. (2) Any person who contravenes

subsection ( I ) shall be guilty of an offence.”

35.

It is quite clear that no person, including the Minister or officials acting in the

capacity, or the NLC may release information, and that if they do, it is crime.
36.

Further, the section is explicit that one of two conditions must be satisfied, if the

information is to be released, namely:

36.1 That it can be ordered by a court of law,
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36.2 That the person who made such an application (in other words, the grant

beneficiary appointee} consents to in writing.

37.

Therefore, we submit that any order from any official or Chairperson of a committee,

in contravention of this section, is uftra-vires and should not be entertained.

38.

Further, it is quite evident from section 67 that an amendment of the Lotteries Act is
necessary in order for any party to comply with the directive or instruction issued by

the Committee.

39.

It is submitted that the pending court action looks to address the privacy contained in

the Act and its regulations.

THE REGULATIONS RELATING TO DISTRIBUTING AGENCIES:

40.

The Regulations Relating to Distributing Agencies was gazetted in Gazette Number

GoN R182, G. 22092, on 22 February 2001.

41,
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These regulations govern the way lottery funds are distributed to beneficiaries, and

the protection of such beneficiaries.
42.
Regulation 8 states the following:

(1) Subject to the Constitution, the Promotion of Access to Information Act,
2000 (Act 2 of 2000), the Promotion of Administrative Justice Act, 2000 (Act 3
of 2000) and the Protected Disclosures Act, 2000 (Act 26 of 2000), no person

may in any way—

(a) disclose any information in connection with any grant application or a grant

itself:
(b) disclose the contents of a report contemplated in regulation 6(1); or

(c) publish any information obtained in contravention of paragraph (a) or (b);

unless—
(i) ordered to do so by a court of law;

(i) making a bona fide confidential disclosure or publication to the
Minister, the Public Protector, Parliament or a committee designated by
Parliament, a member of the South African Police Service or the

national prosecuting authority;

WY e




(ii) the juristic person who made a grant application and the board
consent thereto in writing prior to that disclosure or publication; or (iv)

provided for in these regulations

(3) Any person who contravenes subregulation (1) or (2) shall be guilty
of an offence and liable to a fine or to imprisonment or to both a fine

and imprisonment..

43.

It is self-evident from the reading of Regulation 8, that only when the Constitution,

PAIA, POPI, PAJA, PDA, so requires, may a person disclose beneficiary information.

44,

The only other instance when a disclosure may happen is if it is a protected

disclosure, and it is made to:

441 The Minister,

44.2 The Public Protector,

44.3 Parliament,

44.4 A committee of Parliament,

44.5 South African Police Services,

44.6 The National Prosecuting Authority.
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45.

Therefore, it is evident that the instruction of the Committee to publicly disclose the

details of the grants falls foul of this Regulation because:

45.1. itis not a protected disclosure they are asking for,

45.2. Itis not according to the Constitution, PAIA, POPI, PAJA and PDA.

45.3. [t may lead to a fine or imprisonment, as per subsection 3.

46.

It follows therefore that the instruction of the Committee, through its chairperson, is
ultra-vires and it gives the Committee outside powers to what the Lotteries Act,

allows.

47.

Further, a protected disclosure is defined® as

“the disclosure of information by an employee, regarding any conduct of an
employer, or an employee of that employer, which shows that:

1. A criminal offence has been committed, or is being committed or is likely
to be committed:

2. A person has failed, is failing or is likely to fail to comply with any legal
obligation which they have;

3. A miscarriage of justice has occurred, is occurring or is likely to occur;

& Protected Disclosures Act, Section 1, Definitions.

\\)u cl
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4. The health or safety of an individual has been or is likely to be
endangered;

5. The environment has been, is being or is likely to be damaged:

6. Unfair discrimination is taking place, as contemplated in the Promotion
of Equality and Prevention of Unfair Discrimination Act 4 of 2000; or

7. Any matter related fo the above, has been or is likely to be deliberately
concealed. '

48.

It is plainly evident that there is no protected disclosure to made in such a scenario.
The Chairperson is acting ultra-vires by requesting the names, yet the matter does

not concem a protected disclosure.
URGENCY:
43.

| submit to this Honourable Court, that this application is urgent for the following

reasons:
49.1  The rights as enshrined in the Lotteries Act are at stake,

49.2 There is a reasonable apprehension of harm that the members may face from
some members of the public, and criminal elements, owing to their names

being published,

v el
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49.4.

49.5.

49.86.

49.7.

49.8.

The right o privacy for the members are being trampled upon, not because a

law of general application exists, but due to an instruction by the Committee,

The right to a good name is at stake, as the unlawful publication may tarnish

the names of the members,

The right to dignity is being infringed upon due to the Committee requesting

the names of the members without the express consent of the Applicants,

There is no law permitting, at present, the publication of the names of the
beneficiaries. Any publication is in contravention of the law and no state
functionary or office has the power to publish these names, unless it is as per

the Acts mentioned at paragraph 44.

This Honourable Court is currently seized with the matter of deciding whether

to declare Regulation 8 unconstitutional,

There is no other remedy in law which would retum the beneficiaries and the

members to the position of having their names treated with confidentiality.

50.

It is thus imperative that this Honourable Court be the protector of those who are

being marginalized by instructions not grounded in faw.

REQUIREMENTS FOR AN INTERDICT

51.

W £
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There are three requirements for an interdict to be granted:

51.1.

A clear right on the part of the Applicants,

51.2. An injury committed or well-grounded reasonable apprehension;

51.3. No other satisfactory remedy available to the Applicant

52.

It is submitted on behalf of the Applicants that:

52.1.

52.2.

52.3.

52.4.

52.5.

The actions of the Second Respondent in giving an ultra-vires
instruction to the First Respondent clearly put in jeopardy the right to

dignity of the members,

The right to privacy of the Members are being put in jeopardy over a

process they have not been allowed to partake in, or give consent to.

Owing to the already experienced threats to life of the members, there
is a great likelihood that such threats would continue if the names of

beneficiaries are published.

There is a pending court action in this Honourable Court so as to

determine the matter of publication.

No remedy would exist for the Applicants once their names are out in

the public domain,

e LZ
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PROSPECTS OF SUCCESS

53

It is humbly submitted that this application has strong prospects of success as

53.1

53.2

53.3

53.4

63.5

The Second Respondent has given what amounts to an instruction

not based in law, but on an opinion.

If the Second Respondent were serious about transparency, then

they would canvas the changing of the current Regulations.

The right to dignity, which includes a good name, is unrestricted

and must be applied fully to the Applicants.

The right to privacy is being infringed upon ‘by the Second
Respondent without availing the Applicants the time and
opportunity to state their views. Therefore, this amounts to unjust

administrative action.

The Court has a duty to protect the interests of those who are

being marginalised by decisions not based on the law.

54,

WY oL
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It is submitted that the Application ought to succeed, on the strength of the

averments made here.

RELIEF SOUGHT
WHEREFORE, | humbly pray for the following orders:

1. That the Application be heard on an urgent basis in terms of Rule 6(12) of the
Uniform Rules of Court and that condonation be granted in regard to deviation

from forms, time periods and service;

2. That the First Respondent be interdicted from publishing the names of
beneficiaries in its 2019/20 Annual Report, as required by the Lotteries Act

(Act No. 57 of 1997).

3. To interdict the Second Respondent from ordering the First Respondent to
publish such list of beneficiaries in any public platform, on social media or

other platforms or causing such statements to be made.

4. That no party may publish the names of any beneficiaries in compliance with

the instruction of the Committee.

5. That the Respondents are liable for the Applicants’ costs, only in the event of

the Respondents opposing this application.

6. Further and or alternative relief as the honourable court deems fit

Y\ L
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DEPONENT
THUS SIGNED AND SWORN TO BEFORE ME AT P@m s ST ON

THIS 23~ DAY OF OCTeRER. 2020, THE DEPONENT HAVING
ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE CONTENTS OF
THE ABOVE AFFIDAVIT, THAT HE HAS NO OBJECTION TO TAKING THE
PRESCRIBED OATH AND THAT HE CONSIDERS THE SAID OATH BINDING ON

HER CONSCIENCE.,

‘ )a)@-.,@q .
COMMISSIONER OF OATHS
Name: COMMISSIONER OF OATHS

NTHAFB’lSENt? IiORRAINE SERABELE

. I racticing Attorne

Designation:  346.317 Centenary Bui’I'ding
23 Bureau Lane, Pretoria

Address: Tel: 012 0232 0704



AFRICAN LIBERTY
M OVEMENT

African Liberty Movement NPC
(Registration number: 2020/497603/08)

(“the Organization”}

ROUND ROBIN RESOLUTION OF THE DIRECTORS

WHEREAS, the Organisation wishes to appoint the non-executive board of directors, the
chairperson of the board of directors, appoint the chief executive officer and adopt the

Constitution of the Organization.
IT IS THEREFORE RESOLVED AS FOLLOWS:

1. RESOLUTION 1:

That the following are appointed as non-executive directors of the Organization:

1.1  Gugulethu Givenson Xaba ID number: 7306085336083
1.2 Adv Christopher Linda Shabangu ID Number: 7407055809081
1.3 Ramathabathe Johannah Tabane ID Number: 9307270379084
1.4 Adv VJazz Vilakazi ID Number: 7804275710083
1.5 Zazi Molobane Nsibanyoni- Mugambi: 7905140372080
1.6 Matsela Tlhologelo Nkoabela ID Number: 9309030868083
2. RESOLUTION 2:
2.1.That Gugulethu Xaba be appointed as the chairperson of the Board of Directors.
2.2.That Christopher be appointed as the Vice chairperson of the Board of Directors.
2.3. That Ramathabathe Johannah Tabane appointed as the secretary of the Board of
el B

info@mafricanibertymovement,org | 65 Image 2 Dan Road, Glen Marals, Kempton Park. 16189ment.org
CIPC Reg No: 2020/ 497603 / 08

Directors.




3. RESOLUTION 3:
3.1.That Adv Christopher Linda Shabangu be appointed as the Chief Executive officer of

the Organisation.
3.2.That Adv Christopher is given the authority to appoint the executive members of the

Organisation.

4. RESOLUTION 4:

4.1. That the Constitution of the Organisation be adopted as the governing constitution.

IT IS RESOLVED FURTHER THAT,

1

Adv Christopher Linda Shabangu and/or failing him, any other director of the
Organization appointed by him and approved by the Board of Directors, each acting in
his capacity as director of the Organization (the Authorised Signatories) be and is hereby

authorised, empowered and directed (with the power of substitution) to -
1.1 Appoint the executive members and the employees of the Organisation;

1.2 settle the terms of and sign all notices, deeds, documents or powers of attorney,
which may be necessary for or incidental to the implementation of the objectives

of the Organization;

1.3 institute and or defend legal action against/ and for the Organisation, sign any court

proceedings papers on behalf of the Organization; and

1.4 generally do everything that may be necessary for the implementation of the
abovementioned , and any agreements, court documents, deeds or documents
signed by the Authorised Signatories acting under the authority of this and the
preceding resolutions, shall conclusively be deemed to be the agreements, deeds

and documents authorised by this and the preceding resolutions.

“These resolutions may be signed by the members of the Board in as many counterparts
as may be necessary by original, electronic or telefacsimile signature, each of which
signed shall be deemed to be an original, and such counterparts shall together constitute

one and the same instrument.

{
info@africaniiperymovementorg | 65 Image 2 Dan Road, Glen Marais, Kempton Park, 1619ment.org
CIPC Reg No: 2020/ 497603 /08




3 To the extent that an Authorised Signatory has already signed any Transaction

Documents and/or other deeds or documents which may be necessary for the
implementation of the Transaction Documents, as the case may be, on behalf of the

Company, his/her actions in this regard be and are hereby ratified.

ﬂGNATURE@'

NAME:‘EQMWMbO\"W /(C(W
DATE: 30D g/cw/ LoP0

SIGNATURE: flaboovas
NAME: Mg #&a, Nesa bAgy

DATE: 20 -06- 202D

SIGNATURE:

NAME: /fé//:’a/nglm/ dj,m M#ﬂ'ﬁ“

DATE: 30 @b + 202D

N N

L

info@africanlibertymovermnentorg | 65 image 2 Dan Road, Glen Marais, Kempton Park, 1619ment.org
CIPC Reg No: 2020 / 497603 / 08
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WATCH
PARLIAMENT (/PARLIAMENT-TV)
OF THE REPUBLIC OF SQUTH AFRICA
’ LISTEN
0 (/PODCASTS)

OUR PARLIAMENT OUR PEOPLE BUSINESS OF PARLIAMENT MEDIA
HAVE YOUR SAY

PUBLISH DETAILS OF ALL BENEFICIARIES

BUSINESS OF PARLIAMENT (HTTPS://WWW.PARLIAMENT.GOV.ZA /BUSINESS-PARLIAMENT) » PRESS RELEASES

Parliament, Thursday, 16
July 2020 - The Portfolio
Committee on Trade-and
Industry today resolved to AL Committees have the
inform the National Lotteries NATIONRL LOTTERIES COMMISSION power to summons any

DID YOU KNOW?

Commission (NLC) that it must ?é member of the dife group person to appear before
provide the list of beneficiaries them to give evidence or
that benefited from the R150 million Covid-19 relief fund. produce documents.

| They may ask any
Committee: Chairperson Mr Duma Nkosi said the committee person or institution to
resolved that it also requires a list of all beneficiaries that received report to them and may
money from the NLC during the 2018-2019 financial year. “This receive petitions,
should incfude the names, the amounts that were disbursed, as representations or
well as the’ categones it was paid out from. It should also include submissions from the
all benefi c:ary lists that have not be made public up to now.” public. They play a

crucial role in the law-

Furthermore, the committee requests that the NLC publish the making process.

names of beneficiaries in its 2019/20 Annual Report, as required ...

by the Lotteries Act (Act No. 57 of 1997).
i LEARN MORE {(/D1D-Y0U-
- KNOW)

i
The committee decision follows an opinion from Parliament’s Legal
Services, which states the NLC's financial statements must
disclose this information. In addition, this information must be = N
available to the Auditor-General, as the NLC is subject to the
Public Finance Management Act. VISIT PARLIAMENT

ARRANGE A




The NLC has not disclosed beneficiaries for the past few years.
The NLC argued that while in the past such lists were published,
on consideration of the iaws governing private information and
complaints from some beneficiaries, it reached the conclusion that
the publication of such information was erroneous and not in the
public interest.

However, according to Parliament's legal advice: “The
constitutional right to privacy is not an absolute right, but may be
limited in terms of laws of general application and must be
balanced with other rights entrenched in the Constitution.”
Furthermore, purposeful interpretation of the Lotteries Act shows
that a culture of openness and transparency is required.

Mr Nkosi said the commitiee unanimously agreed that NLC must
comply within seven days.
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ek +27 (12) 432 1300 National Lotteries Commission (NLC)

info Centre: 086 00 65383 HATIONEL LOTEERIES COMMISSION PO Box 1556

web:www.nlcsa.org.za a member of the sitic group Brooklyn Square 0083, Pretoria

Mr D Nkosi, MP

The Honorable Chairperson: Portfolio Committee on Trade and Industry
P.O. Box 15

Cape Town

8000

Dear Honourable Mr Nkosi,
NATIONAL LOTTERIES CONMMISSION — BENEFICIARY INFORMATION

We refer to the above matter and your letter of 17 July 2020.

We note that we are required to submit three classes of information by 24 July 2020. In
responding to the request, we find it prudent to first deal with the matters raised in your letter
in so far as they provide the basis for the request to produce the documents.

We have taken note of the opinion provided to the Committee by the Legal Advisor. We note
that the premise of the opinion is that the legislation cited by the NLC “does not provide a
basis to refuse the said information”, and further that “ftJhe stance of the NLC seems to be

that, there is a blanket prohibition on the provision of this information, which is untenable”.

The above premise is incorrect for the reasons we set out below. First, the NLC has
explained the basis of the non-disclosure of the information based on the legislation cited.
However, to the extent that the NLC’s position was not clear, we take this opportunity to
substantiate the NLC's position. It is important to note that section 67 of the Lotteries Act

"deals with access to information. It provides as follows:

e ._;"(1) Subject fo the Constitution, any Iegfslatton which may be enacted in pursuance of

sections 32(2) or 33(3) of the c&%f bl

fion or any other relevant law, no person,
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a member of tha «dtic group

including the Minister, a member or employee of the board or the Department, or a

former member or employee of the board or the Department, may —

(a) in any way disclose any information submitted by any person in connection with
any application for any licence, certificate or appointment under this Act: or

(b)  publish any information obtained in contravention of paragraph (a), unfess
ordered to do so by a court of law or unless the person who made such

application consents thereto in writing.

(2) Any person who contravenes subsection (1) shall be guilty of an offence.”

The legislation enacted in pursuance of sections 32(2) and 33(3) of the Constitution are
PAIA.1 and PAJA.2 The PDA.3 and POPI.4 are any other relevant law because they deal

with the disclosure of information.

It is important to note that the NLC has never made a submission to the effect that Section
67 and Regulation 8 entitle it to a blanket refusal of the information sought. The NLC has
explained that the appointments under the Lotteries Act, as contemplated in section 67, are
broad and varied. They include appointments of grant beneficiaries, which is the information

which the NLC has been requested to publish.

Section 67 is clear. It prohibits disclosure of “any information submitted by any person in
connection with...”, such grant appointments. The NLC has therefore indicated that the
information concerning the beneficiary/ grant recipients, falls squarely within the ambit and

protection of section 67.

1 Promotion of Access to Information Act, 2 of 2000.

2 Promotion of Administrative Justice Act, 3 of 2000.

3 Protected Disclosures Act, 26 of 2000,

4 Protection of Personal Information Act, 4 0f 2013 — to the extent that it is in force, \\J L/
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NATIDNAL LOTTERIES COMMISSION
a member of the dtie group

Secondly, section 67 does not provide a blanket refusal. it limits the prohibition against
disclosure and publication of the information by subjecting it to the Constitution, PAIA, PAJA
and any other relevant law, including the PDA and POPI. This makes the provision
consistent with the Constitution because rights guaranteed under the Constitution, to be
exercised under PAIA, PAJA and any other relevant law in a manner consistent with the
constitutional principle of subsidiarity, are not trampled upon at all. It is therefore incorrect to
imply that the NLC’s position is that the constitutional right to privacy is an absolute right.
Section 67 itself places limits on the right to privacy, by making it subject to these laws.
Additionally, section 67 provides for circumstances under which the information relating to

amongst others, grant beneficiary appoiniments can be published. These are:

+ By order of court; or

. Thé grant beneficiary appointee consents thereto in writing.

Regulation 8 provides protections regarding information that is submitted by applicants for
grant and those granted grants under the Lotteries Act read with the Regulations. It provides
as follows:

“8. Security of information. —

(1) Subject fo the Constitution, the Promotion of Access to Information Act, 2000 (Act
2 of 2000), the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000) and
the Profected Disclosures Act, 2000 (Act 26 of 2000), no person may in any
way—

(a) disclose any information in connection with any grant application or a grant
itself; .
(b} disclose the contents of a report contemplated in regulfation 6 (1); or
(c) publish any information obfained in contravention of paragraph (a) or (b);
unfess—
(i) ordered to do so by a court of law;
(i) making a bona fide confidential disclosure or publication fo the Minister, the
Public Protector, Parliament or a committee designated by
Parliament, a member of the South African Police Service or the
national prosecuting authority;
(iii) the juristic person who made a grant application and the board consent
thereto in writing prior to that disclosure or publication; or
(iv) provided for in these regulations.

\\)&,
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NATIGHAL LDTTERIES COMMISSION
a member of the titic group

(2} An agency, a person appointed to an agency or any person rendering services to
an agency in whatever capacity may not in any way disclose any information in
respect of or comment upon a grant application or a grant itself unless authorised
thereto in writing by the Minister or the chairperson of the board.

(3) Any person who contravenes sub regulation (1) or (2) shall be guilty of an offence
and liable to a fine or to imprisonment or to both a fine and imprisonment.”
(underlining added for emphasis)

As is the case with section 67 of the Lotteries Act, the prohibition in regulation 8 is not
absolute. It is subject to a person wishing to have access to the relevant information and to
publish it, exercising such a right of access in terms of the applicable law, i.e. PAIA, PAJA,
the PDA, POPI or other law, all of which are interpreted in accordance with the provisions of
section 39(2) of the Constitution.

Regulation 8 additionally provides for the circumstances under which the grant application or
grant details themselves may be published. It does so in Reguiation 8(3). In addition to the
two circumstances set out in section 67, Regulation 8(3) recognizes that the disclosure of
the information may be made on a confidential basis to the Minister; the Public Protector;
Parliament or a committee designated by Parliament, a member of the South African Police
Service or the National Prosecuting Authority.

What is plain from the provisions of Regulation 8 is that information relating to applications
for grants and the grants themselves falis within the regulation, whose purpose is to ensure
the security of such information. The names of grant applicants and grant recipients,
including their other private or personal information such as addresses, the information they
furnish to the NLC in connection with applications for grant and grants themselves, including
grant agreements and reports that are furnished in connection with grants fall within the
ambit of regulation 8(1), and section 1 of POPI.5

5 See the definition of ‘personal information’ in section 1 of POPIS.
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a member of the dic group

In relation to the view that the NLC did not indicate the reasons for refusing access to
information in terms of PAIA, it must be noted that the information was not requested in
terms of the provisions of PAIA. However, it should be noted that the information requested
at any rate falls within the ambit of Chapter 4 of PAIA, which provides for Mandatory Refusal
Provisions. As a result, Third Party notification and consent provisions would kick in as per
Chapter 5 of PAIA. Furthermore, the information which was requested is third party
information that would have required permission from the beneficiaries prior to it being

released to third parties.

In relation to production of the information to the Committee, the NLC has previously
indicated that to the extent that Regulation 8(3) recognizes that the information requested
can be disclosed to the Committee, such disclosure must be in line with the Rules of the
National Assembly, (“the Rules”). The information sought would fall within the ambit of Rule
189 as confidential information given that some of the information sought constitutes
personal information as defined in section 1 of POPI, and is subject to the disclosure

limitations as provided for in section 67 and Regulation 8,

Rule 189 recognises that the disclosures made can be subjected to rules of confidentiality,
in circumstances where the disclosures “contain information of a private nature that is
prejudicial to a particular person,”8 or are “confidential in terms of legislation””.

The NLC submits that the information which it was required to produce contains information
of a private nature which may be prejudicial to the grant recipients; and is rendered
confidential by legisiation, in particular, Section 67 of the Lotteries Act, and Regulation 8
thereto,; as well as the Constitution, POPI, PAIA, PAJA or the PDA.

5 See the definition of ‘personal information’ in section 1 of POPI.
6 Rule 189(4)(a).
TRule 188(4)(c).
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We note the intimation that the public may have access to the information, given that the
NLC is required to disclose this information in its financial statements and that the
information must be available to the Auditor General. In this regard, we reiterate that the
public can only access this information in terms of the provisions of Section 687(1)(b) of the
Lotteries Act, and Regulation 8 (3); as well as the Constitution, POPI, PAIA, PAJA or the
PDA.

The NLC is indeed subject to the PFMA, and the Public Audit Act®, in so far as it relates to
the disclosures to be made in its financial statements. It should, however, be noted that
there is no requirement for the NLC to disclose the information of the sort that has been
requested in its financial statements. The NLC does not disclose beneficiary names;
addresses, and grant details in its financial statements. What is disclosed is the expenditure
in relation to allocation of grants, in particular, the current year allocations and the

revocations.

The NLC further makes disclosures of related party transactions. For instances, the NLC
reports on allocations made to projects in which members of distribution agencies or other
officers of the NLC may have a conflict. Such members recuse themselves when such
projects are being adjudicated upon. The NLC makes provision for a list of balances and
transactions with those organizations which were funded by the NLC and in which
Distributing Agencies of officers of the NLC have significant interest.

B No 25 of 2004,
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We now proceed to address the requests for submission of the three classes of information,

in turn below:

. Information pertaining to the names of beneficiaries that received funds from the

NLC’s COVID-19 Relief Fund
This information is attached and supplied in terms of Rule 189 and 184 of the Rules. Rule

184 precludes attendance of the public, the media from attending the meeting of the
committee, when considering a matter which is amongst others, confidential in terms of
legislation. As set out above, the information sought is deemed confidential in terms of the
legislation cited above, in particular, section 1 of POPI read together with section 67 and

regulation 8 of the Lotteries Act; as well as PAIA.

The names of beneficiaries for the previous financial years where they had not been

published in the Annual Reports.

This information is attached and supplied in terms of Rule 189 and 184 of the Rules. The
information sought is deemed confidential in terms of the legislation cited above, in
particular, section 1 of POPI read together with section 67 and regulation 8 of the Lotteries

Act; as well as chapters 4 and 5 PAIA.

Tabling of a_separate report to Parliament “Report of the NLC on_ beneficiaries”

containing the names of beneficiaries from previous financial years where they had

not been published in Annual Reports

This information is attached and supplied in terms of Rule 189 and 184 of the Rules. The

information sought is deemed confidential in terms of the legislation cited above,

o
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in particular, section 1 of POPI read together with section 67 and regulation 8 of the

Lotteries Act; as well as chapters 4 and 5 PAIA.
Yours Faithfully,

Prof NA Nevhutanda
Chairperson - National Lotteries Commission
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Prof NA Nevhutanda

The Chairperson: National Lotteries Commission
Biock B, Hatfield Gardens

333 Grosvenor Street

Hatfield

G083

Dear Prof Nevhutanda
Publication of beneficiary information

1 refer to the various requests by Members of Parliament for information relating to the
beneficiaries of various monies administered by the National Lotteries Commission,
and to the NL.C's view on confidentiality of information.

The purpose of this letter is to record my disagreement with the approach adopted by
the National Lotteries Commission to the publication of beneficiary information by the
Commission and {0 request 10 have a change effected in the current practice of the
NLC.

This issue arises out of the interpretation of Regulation 8 of the Regulations Relating
to Distribution Agencies made in terms of section 80 of the Lolteries Act 57 of 1997
(“the Act’) in February 2001.
Regulation 8 provides that —

‘8. Securfly Information —
{1) Subject to the Constitution, the Promotion of Access fo
Information Act, 2000 (Act No. 2 of 2020), the Promation of
Administration Justice Act, 2000 (Act No. 3 of 2000) and the
Protected Disclosure Act, 2000 (Act No. 26 of 2000), no
person may in any way-

{a) disclose any information in connection with any grant
application or a grant itself;
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(b) disclose the contents of a report contempiated in regulation
6(1),; or

(c} publish any information obtained in contravention of
paragraph (a) or (b}; unless-

{i) ordered o do so by a couwrt of law;

()  making a bona fide confidential disclosure or
publication to the Minister, the Public Profector,
Parliament or a commillee designated by
Parliament, & member of the South African Police
Service or the national prosecuting authority;

(i) the juristic person who made a grant application and
the board consent thereto in writing prior to that
disclosure or publication, or

(fv)  provided for in these regulations.

{(2) An agency, a person appointed to an agency or any person
rendering services o an agency in whatever capacity may not
in any way disclose any information in respect of or comment
upon a gramt appfication or a grant itself unless authorised
therefo in writing by the Minister or the chairperson of the
board.

{3)  Any person who contravened subregulation (1) or (2) shal
be guilly of an offence and liable to a fine or to imprisonment
or to both a fine and imprisonment.”

The NLC has adopted the view that Regulation 8 prohibits the sharing of information
relating to beneficiaries including their names, NPO numbers, grant amounts aflocated
to them including the dates when tranches in which respect of these amounts are paid.
It advised the Parliamentary Portfolio Committee that it had received a legal opinion
from its attorneys adopting this approach and circulated a copy of this opinion to the
Committee in ‘February 2020.

I have taken legal advice on this issue and disagree with this conclusion.
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Firstly, this approach is in clear conflict with the emphasis that the Act places on the
importance of the principles of openness and transparency in the administration of the
National Lottery.

Section 2A(1) of the Act provides ~

‘(1) The Commission shali, applying the principles of openness and transparency,
exercise the functions assigned to it in terms of this Act by the Minister, Board or any
other law,”

Similarly, Section 10 deals with the functions of the Board stating that the Board must
ensure that the Commission applies the principles of openness and transparency
when performing its functions.

The prohibition on disclosure in Regulation 8 is drafted in similar terms to section 67
of the Act. Section 67 applies 1o the disclosure of any information in connection with
an application for any license, certificate or appointment under this Act. It is evident
that Regulation 8 was enacted to extend the approach of section 67 to the disclosure
of information conceming grants and grant applications.

The rationale given for the interpretation of Regulation 8 is that the names of
beneficiaries should not be disclosed to protect beneficiaries from the prospects of
extortion or other criminal activities. In addition, the opinion received by the NLC refers
to the publication of defamatory statements concerming the NLC and beneficiaries of
grants in relation to the pro-active funding activities of the NLC.

tn my view, neither the possibility of cerfain beneficiaries being exposed {o criminal
threats nor press reporting, whether defamatory or not, justifies a prohibition on the
naming of beneficiaries. There are numerous other legal remedies available to deal
with these eventualities.

A similar approach to the Regulations is adopted in memorandum to me by the United
Civil Society in Action received, 5 March 2020, who suggest that the naming of NLC
beneficiaries is iflegal. They write as follows —

“Our personal information is protected by this Act, and the National Lotteries
Commission and the Minister of Trade and Industry have to comply with the
requisite of this Act in full, that for private information to be disclosed publicly
should be done so only affer folfowing the Act, which unforiunately have not

been followed.”
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The effect of this argument is that the identity of a beneficiary under the Act cannot be
publicly disclosed, unless the beneficiary consents thereto or a court has ordered
disclosure.

A list of beneficiaries was previously included in the NLC's Annual Reports. However,
with effect from the 2018/19 financial year, the NLC stopped including beneficiary
information in its Annual Report on the basis that this would amount to a breach of
Regulation 8. It is perturbing the NLC has altered its interpretation of Regulation 8.

In my view, Regulation 8 does naot prohibit the disclosure of the identity of the
beneficiaries. The names of beneficiaries do not constitute a part of a grant application
or a grant. Had the Minister who published the regulations intended for Regulation 8
to prohibit the disclosure of the identity of beneficiaries of public funds, one would have
certainly expected that such a prohibition would have been explicit in the Regulation.

While | accept that the practice of listing beneficiaries were named in Annual Reporis
for many years does not amount to a legal precedent, the fact that this interpretation
was assumed by all stake- holders to be correct for almost 20 years is an indication of
how tortured the revised interpretation of Regulation 8 adopted by the NLC is.

The absurdity of this construction is also revealed when it is applied to the language
of section 67. Section 67 would have fo be interpreted as meaning that the name of
an applicant for a licence, certificate or appointment in terms of the Act could only be
named with its consent.

in response to a request by the Director-General to receive a list of pro-actively funded
projects for 2016-2018, the Commissioner disclosed the list to the Minister in terms of
Regulation 8. However, in the letter dated 31 January 2020, the Commissioner stated

"ft is noteworthy that the information provided is classified as SECRET in line
with the NLC’s Information Classification and Management Policy. The contents
of the information provided are deemed to be beneficiary information and the
NLC, as the custodian of this information, are obliged to ensure that information
shalf not be reproduced, used or disclosed in any manner in accordance with
applicable legislation”,

The letter goes on to quote the text of Regulation 8 of the Distribution Agencies
Regulations as the basis for this approach.
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To the extent that the NLC is also seeking to rely on the Protection of Personal
Infarmation Act 4 of 2013 (“the POPI”) as a basis for not disclosing the names of
beneficiaries, | am advised that POPI is not yet in effect and, in any event, would not
prevent the pubiication of this information.

The classification of the list of pro-actively funded projects as “SECRET" is not
warranted by any legislation and is in clear breach of the obligation of the NLC.

it is my considered view that the NLC has adopted an interpretation of Regulation 8
thatis incorrect. The names of beneficiaries are not information about a grant or grant
application as contermnplated by Regulation 8. Regulation 8 does not justify altering
the long-held practice of publishing the names of beneficiaries in the Annual Report.
The publication of such a list is consistent with the clear requirements of the Act for
open and transparent governance as referred to above.

| therefore, call upon the NLC to resume the practice of publishing the names of
beneficiaries and that such information include those who receive funds for pro-
actively funded projects.

Yours faithfully

EBRAHIM PATEL
MINISTER OF TRADE, INDUSTRY AND COMPETITION
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IN THE HIGH COURT OF SOUTH AFRICA CO P Y

GAUTENG DIVISION, PRETORIA

P

CASE NO: ?-‘f:] —] S IZD

in the matter betwesn:
UNITED CIVIL SOCIETY

IN ACTION APPLICANT

And
~ GROUNDUP FIRST RESPONDENT
NATIONAL LOTTERIES COMMISSION SECOND RESPONDENT
URGENT NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE THAT the Applicant Intends to make an urgent
application fo the above Honourable Court on ‘Wednesday the 17t June 2020 at
10H00 or s0 soon thereafter as Counsel may be heard for an order in the following

terms:
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1. Condening non-compliance with and dispensing with the forms and service
provided for in the rules and allowing the matter to be heard as one of urgency
under Rule 8(12) of the Uniform Court Rules, and service of the court process

to the Respondents to ba effected by e-mait transmission;

2, Ordering the First Respondent immediately cease to publish the personal

details of beneficiaries of the Second Respondent, being members of the
Applicant, such details including the names of the beneﬂciarilss, the names of
the projects partook by the beneficiaries, the amount of grants and allocations
distributed to the beneficiaries, the NPO and NGO registration numbers of the
beneficlaries and the dates when the trenches in which these amounts of

grants and allocations are paid over time from the Second Raspondant:

3. Ordering the First Respondent to remove all arficles about beneficiaries of the

Second Respondent from all of its publications, particularly the online
publication of the 25" May 2020 within (5) five days of this order;

4. Ordering the Second Respondernt not to disclose the personal details of its

beneficlaries Including the names of the beneficiaries, the names of the
projects partook by the beneficiaies, the amount of grants and allocations
distributed to the beneficiaries, the NPO and NGO registration numbers of the
beneficiaries and the dates when the trenches in which these amounts of
grants and allocations are paid over time from the Second Respondent, to any
other person subject fo Regulation 8(1)(c) of the National Lotteries Act of 57 of

W
cl.

T L e e B ons0s 0 o e o5 e




A
By

1997: Regulations Relating to Distributing Agencies issued on or about the
22™ February 2001.

5. Ordering the Respondenis to pay the cost of this application in the event of

opposition.

TAKE FURTHER NOTICE that the accompanying affidavit of SIYABULELA
JENTILE together with annexure thereto, will be used in support of this urgent

application.

TAKE NOTICE FURTHER that if you wish to oppose this application you are

required:;

{a) To notify the Applicant's attorneys in writing at the address set out hersunder,
by nofice of your intention to oppose sent to such address or by e-mail at the
e-mail address below, of your intention to do so by no later than 16H00 on

Tuesday, 08t Junse 2020;

(b) To deliver your answering affidavit, if any, by no later than 18H00 on
Waednesday, 10% June 2020;

(c) For the Applicant to deliver its replying affidavit, if any, by no later than 12H00
on Thursday, 11% June 2020;

(d) To appoint in such notification an address referred to in Rule B(5)(b) of the
Uniform Court Rules at which you will accept notice and service of all
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documents in these proceedings, as well as your postal address and

electronic e-mail address,

TAKE FURTHER NOTICE THAT the Applicant has appointed the address and e-

mail address of its attorneys of record, POPELA MAAKE INCORPORATED /0

LEBALA MOLOI ATTORNEYS set out below at which it will aiccept notice and

service of all process in these procaadings.

DATED AT JOHANNESBURG ON THIS THE 08* JUNE 2020.

. 6D BY PC MAAKKE

TTORNEY WITH A RIGHT OF
APPEARANCE IN THE HIGH GOURT

IN TERMS OF SECTION 4(2) OF

THE RIGHT OF APPEARANCE IN COURTS ACT 62 OF 1885

POPELA MAAKE ATTORNEYS
(Applicant's Attomays)

171 Columbine Avenue
MONDEOR

Tel: (011) 941 -2664

Fax: (011) 842 1148

Perraake @fﬂﬂ F-&a}dcovhcds LCo.2a
AN1P=
Y




Ref: 244/PCM1042020

C/O LEBALA MOLO| ATTORNEYS
LA PONTO CHAMBERS

270 Trouw St, Capital Park
PRETORIA

0084
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NUMBER:
In the matler betwean:
UNETED CIVIL SOCIBTY
IN ACTION APPLICANT
And
GROUNDUP FIRST RESPONDENT
MATIONAL LOTTERIES
CORMMISBION SECOND REBPOMDENT
FOUNDING AFFIDAVIT
|, the undersigned
SIYABULELA JENTLE
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Do harsby make oath and say that

1. 1 am an adult male person, the Chaimerson of the Applicart In this matter,
with its main place of business. situsted st 353 Festival Street Bullding, Cnr
Atcadia & Fastival Strest, Haffleld Pretora in the Cauleng Provines,

2. lam duly authorised to depose to tia affidavit by virtue of the positlon that |
hold and also due to the resolution authorlsing me to deposs fo this affidevit
and fo Initlate thess legal procesdings on bahalf of the Applicant. | sltech for
ease of reference the said reasiution harsio marked as “Annexure 8J17,

3. The facis hersin conigined, unless otherwise stated of indicated, are within
ry own and personal knowlsdge,

4. Whers | make submilasions of s legal naturs, | do 80 on the advics from the
Applicant's current attorneys of record; Popels Maake Incorporated. | have
no reason to doubt the acouracy or correcness of such atvice, which | hava
accepled and balisve sush acdvics to be accurate In al} respacts,

§. The Applicant Is Unlted Civil Soclety In Action, & voluntary essociation with
perpatual succession and authorised by its constitution o acquirs, own and
dispose of property apart from its members snd o take or defend Uself
against legal avfion, with s maln place of business situated at 353 Fostival
Streef Building, Cnr Arcadia & Festival Streat, Hatflald Prefor in the Gauteng
Provinee. 1 aflach the Applicant's Constitution hersta for the Honourable
Court's atteniion marked as “Annexure 8J2"

6. The Firat Reapondent is Groundup, an indepandent rational online news
egency with its main place of business situsted st Suite 088B, 1* Floor,

Ay
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South Block, Tennery Park, 21 Belmont Rosd, Rondebosch Cape Town in
the Western Cape Provines with e-mail address at

. The Second Respundent @ the Natlonal Lotisres ommission, a jwistc

person established in terme of the Lotteries Act No 57 of 1887 as smendad
by the Lotleries Amendment Act No 32 of 2013, with s maln plscs of
business sifualed at Block D Hetfield Gardens, 333 Grosvenor Street,
Hatfleld Pretoria In the Gauteng Province with e-mail address =t

. The Applicant Is & voluntary sssoclation and represents a sigrificant numbaer

of Non-Profit Organisations (NPO) and Non-Governmental Orgenisations
(NGQ) in the Republic of South Afrles who are a collactive of oivi) sosiely and
bereficlaries of grants and allocations distributed by the Second Resporxdent,
and derives s right or capacity fo Institute this epplication on behalf of the
bereflciaries before this Honoureble Court thersfrom and also from ifs
Gonstitition.

8. inthis application, the Applicant seeks;

8.1, Condonation of non-compliance with and dispensing with the forms and

service provided for In the rules and alfowing the matter to be heard as one of
urgency under Rule 6(12) of the Uniform Couwrt Rulss, and service of the
court process to the Respondents to by effected by s-mall transmission:

8.2. At order thet the First Respondent immedistely ceass o publish the

personal detalls of bensficlaries of the Second Respondent, belng members
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of the Applicant, such detalls Inddling the namas of the beneficlaries, the
namas of the projects partock by the beneficlerles, the amount of grants and
allocations distributed to the beneficisries, the NPO and NGO registration
nimbers of the beneficlaries and the dates when the renches In which these
amounts of grants and sllocations are paid over tims from the Second
Respondent

9.3. An order that the First Respondent removss ail srticles sbout beneficiaries of
the Sscond Respondant from all of s publications, parficularly the onfing
publloation of the 28% May 2020 within (8} five days of this order:

84. An order that the Sscond Respondent not fo discloss the persanal detalls of
its beneficlarles including the names of the beneficiaries, the names of the
projects partook by the beneficiaries, the smounts of grants and alfovations
distributed fo the benefichwies, the NFO and NGO registration numbers of
the benaficlaries and the dates when the trenches in which these amounis of
grants and allocations are paid over time from the Second Respondent, to
any other parson subject to Regulation 8{1){g) of the Natlona! Lotieries Act §7
of 1897: Regulations Rslating to Distribuling Agencles issued on or about ths
22 of February 2001,

8.8, An order for the Respondents to pay the cost of thie application in the event
of opposition,

10. On or about the 02™ of March 2020, the Applicant Instructed its siurneys of
record {0 cormespond with the Second Respondent to the effect that threats
have abounded In public that certain madia houses or publications have
prassurised the Minister of Economle Development, Trade and Industry fo
congider pulling the Second Respondent under administration in the event
where the paersonal detalls of its beneficlaries including smounts of grants
and allocations distributed fo them ware not publishad in the medla. | attach
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the said comespondencs Tor ease of reference harsto marked 25 "Annexire
843",

14. The contents of the sald cormeapendence wers fo rs-Herate thet the Lotterlas

Act, perticularly Secfion 87 togsther with the reguiations thersto cateporcslly
forbld the personal deisils of the beneficiaries of the Second Respondent,
Including the amounts of granfs and aliocations distribided o them 1o bs
accessed and published by anyons without dus prosess In terms of
Regulations 8(1){c), and that the Applicant cautionad against the Second
Respondent disclosing such details fo anyons or the public,

12. As advised by the Applicant’s stiomeys of record, the Second Resporwlent

unfortunately not only falled to acknowledge recaipt of the Applicant's
sarrespundancs but did not respend fo it at all, 1 is Important fo note that only
{3} thres weuks later, the Minister of Cooperative Governanoe and Traditional
Affairg declarad a State of Dlsaster a8 par the Dissster Management Act 57
of 2002 due o Covd-18, which was subsaquantly followed by the nations!
lockdown by the Prasident of the Republic of South Africa.

13. Cn the Q8hof March 2020, the constituant membars of the Anplicant

rarched to the Office of the Minister of Economic Devalonment, Trade and
Indusiry and handed over & memorandum of demands to the Minlster to
highlight pertinent isaues affecting the beneficiares of the Lecond
Respondent as a collective Including the lssue of acesss and publication of
the beneficiarles’ pereonsl detalls, amounts of grarde and sliocations
disfributed fo the beneficiarles, to the public without due provess, | attach
hereto for ease of reference to the Honowrable Court e said memorandum
of damends marked a8 "Annexure 84",

14. it is only after the national lockdown was eased by the President of the

Rapublic of South Africa and the country was put on Alert Leval 3 that the
Appilcant resumed adminisiration of s operafions and In the procsss, |
hecame aware of the online news publication by the First Respondent of the
25" May 2020 only on the 029 of June 2020, | contacted the Appiicant's
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atorneys of record o solicit legal advice and an appointment for a
consuitation was scheduled for the 05% Juns 2020, where after | Instructed
them to institute thess urgent Jegal proceadings agalnet both the First and
Becond Respondents. | agaln attach the said online publication for eaae of
referance to the Honourable Court marked as “Annoxure B8,

5. Natwifhatanding the correspondance and memorandum of demands by ths

Applicant to caution againgt access and publication of personsl detalls of
beneflciarias of the Second Respondert, inciuding the amounts of the granis
and allocations distributed fo them, dates when trenches of thess amounis
Were paid over time, the sald information was eccessed from the Sexond
Respondent and published by the First Respordent, and in the process
contravened the Act and the Regulations thereto without due process having
being followsd,

16, It Is quite evident reading from the contents of the online publicstion that the

First Respondent Is unwavering In its intant to access the personal delajla of
the Applicant's members and publish same for public consumpdon without
dus process and will not stop, and as suck | was advised by the Applicant's
aitomeys of record and submit that the matter requires to be deait with under
Rule 8(12) and this court shouid propery dispense with the forms and service
provided for in the rules and hear the matter g8 one of wgancy.

17. 1 am advised thet If this is not done, the Applicant will not gat eifective ralief

in the cireumatances. 1t Is therefors orucial for the Applicant to Interdict the
Firat Respondent from accessing and publishing the Applicant's members’
personal detalls fo the public domain from the Seeond Respondant, and also
for the Second Respondunt not to disclose the porsonal detells of e
heneficiaries, being the Applicant's members without due process as
gfvisaged in the Regulations fo the Act.

18, | am advised further that If this spplication were to progead in the ordinary

caurse, It would not be heard before the first or second term of the New Year
in 2021, snd as auch the Applicant under the circumstancas of this cass will
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not be afforded substantial redress st & hearing if the matter i hesrd In dus
course and placed on the normal roll. The Applicart and ts members being
the Second Respondent's beneficiaries would be seriously prejudiced if thelr
rights as enshrinad in the Act Is trampled on by the Respondents without the
intervention and profection of this Honowrable Court. On the advics of the
Appiicant’s attornsys of record, | propose: g

18.1. Enroliing this matter for heating on Wednesday the 17 of June 2020,
Ordinarily this matter would be enrolled for the Tuesday but on
Tuesday the 16 of June 2020 itis a publis holiday, the Nationsf Youth
Cay;

18.2. Allowing for sppropriats periods of me for the dalivery of sffidavits and
preparation for the matier 80 it may be heard during the motlon week
snded the 16% of June 2020,

16, That| am informed would afford a court 4 reasonabla ime to give judgment
in the matter bafore it is 0o late, In these vircumstances, the Honourable
Court should axercise a disorstion to allow the matter to be haard on &n
urgency basis.

20. | am advised that in order to obtain a final interdict. | am required to satisfy
the requisites thereof being:

20.1. A clear right on the part of the Applicant:

20.2. An Injury actually committed or reasonably apprehended;

I
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20.3, The ebssnce of any other satisfactory remedy avallable to the
Applicant.

21, Interms of Ssstion 87 of the Act and sublact fo the Constitulion of the
Republic of South Africa, no person Including the Minister, a member or
amployae of the board of the Second Respondant, may “In any way discings
any information eubmitied by any peraon In connsction with any application
for any license; certificate or appolntment under this Act, or publish any
informedion oblained In confravention of paragraph (&), unfess orderad to do
30 by a court of law or unless the person who macde such appication
consants thereto in wiiting”,

22. The Applicant’s members are persons who had made application fo the
Sscond Raspondent In connection with thalr appointment as benefiviaries,
and for anyone including the Second Respendant to publish their perscnal
details In the public domaln, 2 court order must be granted by a compstent
court of law or the baneficlaries must consent to the publication thereof,

23. The Regulations 1o the Act further provides at Regulation 8 the following:

(1) Subfect o the Constitution, the Promotion of Access fo Information ActNo 2
of 2000, the Promotion of Adminiatrative Justice Act Mo 3 OF 2000 end the
Protecied Disciosures Act No 28 of 2000, no person may in any way-~
3 Discloge any information In connsction with any grent applicetion
or & grant iiself;
b, Digclose the contents of @ report sontempigted In regulation 6{1);
or
o Publish sry informetion oblained in confraveniion of peregraph

{&} vr (b); unlogs.

i Ordorad fo do so by a court of law;

i, Maldng a bona #de confidential disclosure or publication o
the Minleter, the Pullic Protector, Parflament ora
commities designuted by Parfiament, & member of the
South African Pollos or the Natlonal Prosecuting Authority;
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W The juristic psrson who made a grant application and the
hoard vonsent thereto in wiiting prior fo that disciosure or
publication; or

. Provided for in these regulations.

(2} An agency, a person appointed fo an agency or any person rendering
services to an sgency In whatever capacity ma y ot In any way disclose any
Information in respect of or comment upon & grent application or & iself
authorsed thereto In writing by the Minister or the chairpsrson of the board,

{3} Any person who confraveries subregulation 1) or (2) shalf be guilly of an
offence and llable to a fine or fo imprisonment or o both a fine and imprisonment.

24. itis patent that the Applicant enjoys these rights as articulated and
enshrined succinetly In Statute, particulany in Section 67 of the Act as well a8
i terms of Regulation 8, which rights are clear and definite, and tharefors |
am advised that the requisite of & clear right on the part of the Applicant has
been satisfier by the Applicant.

25. By publishing the persona! detelia of the Applicant’s members baing the
beneficlarizs of the Second Respondent i the media and for public
consumption, the First Respondent has confravensd both Section 87 of the
Lolteries Act No 57 of 1887 as well as the Regulations (8) Relating fo
Distributing Agencies of tha Act as the publication does rot ascord with the
provisions particuiary of Regulations 8{1)e) because thers is no court order
granting the First Respondent permission to publish, nor did the bensficiarias
of the Sscond Respondent consent to thelr perachal detalls to balng
published in the media and in the public domain,

26. AnInjury o the Applicant's members has aciually besn committed as their
clear right hes been attacked and Interferad with by the First Respandent
without due process, notwithstanding the faot that the Firat Respondent is of
the full knowledge that a consent or a court order I reguined bafore
publication of the personal details of the bensficlaries in fhe public dornain
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can be made, The First Respondent reported in thair article that the Sscond
Respondent has refused to-publish a st of Loftery-funded grantess, but
nonstheless # procesded to pukiish same.

27. It Is further reasonably apprehended that the First Respondent will gontinue
to publish the persongl detalis of the Applicant's members in the public
domain further prejudising them as it has reported in fis article that as part of
it ongoing investigation, it wilt report on more bensficlaries who have
recsived funding In the form of grants from the Secord Respondent, and
further that It had acoess to an Indepandent investigations by audifors Sekela
Xabiso into allegations of improper use of funds infended for good causes,
which document it allagad was submitted to Parfiarent's Portfolio Committee
on Trade and Industy.

28, | am personally not aware of this dosument afieged to have been submitted
to the Parllament's Portfolio Committee on Trade and industry by Sekela
Xahiso Auditors, but that if Indeed it axists, it was meant for the attention of
the members of the Committes alone and how the First Respondent
managed to access it, | would not know suffice to say that it would stiltbe g
sontravention of Regulation 8 a3 afready aliuded to supra for the First
Respondent io publish it without a court order or a consent from both the
heneficiaties and the Second Respondent.

22, it Is also apparent that the Second Respundent has been presaurised by the
medie and chief amongst them the First Respandent fo publish the peraonal
detalls of the benaficlenies including the amount of grants and allocstions
diatributed by the Second Respondent, how the grents and aliccations were
spent by the beneficiarles and when thoss frenches of grants and effocations
ware made by the Sscond Respondent. it ls also evident that the First
Respondent accessed the persanal detalls of the beneficlaries fram & source
wihin the Second Respandent nefarioualy so and the Applicant's membars
have a reasonable spprehension that more details will be sourced from the
Second Respondent whether by pressure or by nefarious meuns and Ris
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upon that apprehension that s fnal intercdict must be grantsd In favour of the
Appiicant's members.

30. The Applicant cannot obtaln adeguate redress In some other form of

ordinary refief, thersfore there are no other satisfactory remexdy avalfable. itis
evidert from the conduct of the Firat Respondent that the rights of the
Applicart’s members interferad with will continue unabated without following
dus process. This Honourable Court has s discretion to award demsges In
ket of an interdict where the injuries are trivisl and cocasional or whers the
Applicant has shown that [t only wants monsy or In vexatious and oppressive
crsas and [astly whare the Applicant has so conducted itself to render i
unjust to give it more than pecuniary refief. However, In this matter bafore this
Honourable Court, the injury suffered by the Applicant is not trivial but real
and has long lasting damage to the privacy of personal information, trampling
of its enshrined rights as per the Act and Regulations, reputational damage to
the image of the beneficiaries. Pecuniary foss is not alleged by the
baneficlaries ag yet and it would be difficult for $he Honowrable Courtio
assess ahd comptite the exact damage i an award of damages was an
altermative relief.

1. The sclion for damagas will be needisssly expensive and tims-consuming

and therefora the Applicant does ot have an any alternative refief except to
approach this Honouwrable Court for a final interdict on an urgent basis. |
submit with respact that all the (3) three requisiies 1o satisfy the granting of a
firal Interdiot have been aatiefied by the Applicent in this matter, and | pray
for tha orders s per the Notics of Motlon of which this Founding Aflidavitie
attachad to.
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1 haraby certify that the deponent has scknowledged that he knows and
an&mtaﬁds the contents of this affidavit, which was signed awd sworn befors me
Foog aslctain ‘39{?3 onthe 2028 i&?f;i , e
mgtﬁaiﬁom aonta‘(nad in Governmant Notice no R 255 of 21 Ja}y 10972, as
amended, and Govemnmaent Notive no R1848 of 18 August 1877, as amended,
having been complied with,
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Office 310, 353

P‘”& Crr Acardia & Festivel Sirt
] Hatfieid
E D Pretaria
0002

LHVIL 30CIETY I ARTION
012 516 0250

TRAGT OF THE-MINUTES OF THE-MEET

RESQLVED

1. The Soolely shall forthwith haffule legel action egalnst both Ground Up and
National Lotterles Commission for the publication of the pemonal details of the
Commission’s beneficlaries,

2. In so dolng, the Seclely hereby nominatas Siysbulela Jentlle as chalmperson, whose
powers hglude butl are not milled to:

2.1, Signing and executing all doctanente neceseary relsting o the matier,

Z.2.5ppointing Popels Masks Attomeys, situats at 171 Columbine Avenus,
Mondsor, Jehannesburg with power of substitution to be our lawfia agant;

2.3.Doing all thet s necessary to finalize the above matler, and doing so0, we
confirm that this power i irevocable,

24.8uing arnd defending any aclion In any court of law or wherever may be
necessary and generally for effecting the purposes aloresald, to do or cause I
he done whalsosver shell be requisite, es fully and effectually, for all Infents and
purposes, as the Socisty might or could do ¥ personally prasent and acting
herein - hereby rafifving, sllowing and confirming and promising and agrasing o
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UNITED 0002

CIVIL SOCIETY 1M ALTION
D12 5160250

ratify, allow and eonfimn-all and-whatsosver the sheirperson shalt lewfully do, er
cause o be done by virlue of these powsrs,
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SIVABULELA JENTILE - Chalrperson

. W e

’reosd‘*énmmu - Treasurer

e

THEMBA MASANGO — Dep Secretary
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1. Namo

1.1 The voluntary organisation hereby constituted will be calied UNITED CIVIL SOCIETY
IN ACTION

1.2 Its shortened name will be UCSA (hereinafter referrad to as the voluntary organisation).
1.3 Body corporate
The voluntary organisation shall;

. Exdst in its own right, separately from its members.

. Coniinue to exist even when its membership changes and thers are different office
bearers.

] Be able to own property and other possessions.

. Be able to sue and be sued in lis own name.

2. Objectives

The organisation’s objectives are to:

* To advocate for the interest of the civil sodlety structures in South Africa.

* To huiild capacity of the civif soclety organizations that implement social development
programs In the previcusly disadvantaged communities.

» To raise funds and mobilize resources for effective implsmentation of poverty
eradication, aocial development and skills development projects.

o Tofacilitate support and development of women and youth, through potential enhancing
programs.

* To empower the civil society organizations t¢ understand the power they possess
through the constitution of the republic.

* Ensuring the country has civil leadership that speaks truth inta power.

[
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3. Income and property
3.1 The organisation will keep a record of evarything it owns.

3.2 The organisation may not give any of ite money or property to its members or office
baarers. The only time It can do this is when it pays for work that a member or office
bearer has done for the organisation. The payment must be a reasonable amount for
the work that has been done.

3.3 A member of the organisation can cnly get money back from the organisation for
axpenses that she or ha has pald for or on behalf of the organisation.

34 Members or office bearers of the organisation da not have rights over things thal belong
to the organisation,

4. Management

4.1 A management committee will manage the voluntary organisation. The management
committes will be made up of not less than 4 persons, They are the office bearers of the
organisation;

1. Chairperson

2. Secretary

3, Treasurer

4. Deputy Secretary

4.2 Office bearers will serve for 5 years, but they can stand for re-election for ancther term
in office after that Depending on what kind of servicas they give to the voluntary
organisation, they can stand for re-election into office again and agsin, This is o long
as thalr services are needed and they ars ready to give their services,

43 If a member of the management committes does not attend three management
committes meetings in a row, without having applied for and obtaining leave of absance
from the management committee, then the management commities will find a new
member {o take that person's place.

4.4 The management commities will meet at least four times a month. More than half of
members need to be at the meeting ta make decisions that are allowed to be carried
forward, This constiutes a quorum,

[
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4.5 Minutes will be taken at every meeting to record the management committee’s declsions.
The minules of each meeting will be given to management committee members at jeast
two weeks befara the next mesting. The minutes shall be confirmed as a true record of
proceedings, by the next meeting of the management committes, and shall thersafter
be signed by the chairparson.

468 The organisation has the right to form sub-committees. The decisions that sub-
committeas take must be glven to the management committee. The management
committee must decide whether to agree to them or not at its next meeting, This meeting
should take place soon after the sub-commiitee's meating. By agreeing to decislons the
management committes ratifies them.

4.7 Al members of the organigation have to abide by decisions that are taken by the
managsment committee.

5. Powers of the voluntary organization

The management commitiee may take on the power and authority that it believes it
needs to be able to achleve the objactives that are stated in point number 2 of this
constitution. Its activities must abide by the law.

5.1 The management committee has the power and suthority to raise funds or to invite and
recaive contributions.

5.2 The management commitiee does, however, have the power to buy, hire or exchange
for any property thet it needs to achieva its abjectives.

5.3 The management committee has the right to make by-laws for proper management,
including procedure for application, approval and termination of mambarship.

54 Organisations will decide on the powers and functions of office bearers.

8§, Meetings and procedures of the committee
8.1 The management committes must hold at least four ordinary meetings each year.

6.2 The chalperson, or two members of the committee, can call a special meeting if they
want {o. But they must let the other management committes members know the date of

UNITED CiVIL SOCIETY IN ACTION
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6.3

8.4

8.5

6.6

6.7

UNITED CIVIL SOCIETY IN ACTION

the proposed mesting not less than 21 days before it ls due to take place. They must
flso tell the other members of the commitiee which issues will be discussed at the
meeting. I, however, one of the mafters to be discussed is to appoint a new
management commities membsr, then those caliing the meeting must give the other
committee members not less than 30 days' notice,

The chairperson shall act as the chairperson of the management commiitee. If the
chairperson does not attend a meeting, then members of the committee who are present
choose which one of them will chalr that meeting. This must be done bsfore the meeting
starts,

‘There shall be a quorum whenever such a meeting is held.

When necessary, the management commitiee will vote on issues. If the votes are equal
on an issus, then tha chairperson has either a second or & deciding vote,

Minutes of all meetings must be kept safely and always be an hand for members to
gonsult,

If the management committee thinks i is necessary, then it can decide o set up one or
more sub-committees. It may decide to do this to get some work done quickly. Or it may
wart a sub-commitiee to do an inquiry, for example. There must be at lsast three peaple
on a sub- committes. The sub-committee must report back to the management
committee on its activities. It should do this regularly.

Annual general meetings

The annual general meeting must be held ance every year, within a perlod of four months
after the voluntary organisation’s financial year.

The voluntary organisation should deal with the faliowing business, amongst others, at
ite annual general meeting;

. Agree to the items to be discussed on the agenda.
. Wirlte down who is there and who has sent apologies because they cannot attend.

. Redd and confirm the previous mesting's minutes with matters arising.
Chairpersaon’s report.
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8.1

8.2

83

8.4

8.5

8.8

9.1

8.2

8.3

. Treasurer's report.
. Changes to the constitution that members may want fo maks.

Finance

An accounting officer shall be appointed at the annual general meeting. His or her duty
is to check on the finances of the voluntary organisation,

The treasurer's job Is to control the day to day finances of the organisation. The treasurer
shall arrangae for all funds to bs put info a bank account in the name of the organisation.
The treasurer must also keep proper records of all the finances.

Whenever funds are taken out of the bank account, the chairperson and at least one
othar members of the organisation must sign or release the withdrawal or cheque.

The financlat year ¢f the organisation ends on the last day of 31 May of sach yoar

The organisation's accounting records and regorts must be ready and handed to the
Director of Non-profit Organisations within six months after the financial year end.

If the organisation has funds that can be Invested, the funds may only be invested with
registered financial institutions such as banks.

Changes to the constitution

The constitution can be changed by a resolution. The resolution has to be agreed upon
and passed by not less than two thirds of the membaers of the management committee
who are at the annual general meeting or special general meeting, Membars must voie
af this meeting to change the constitution.

Two thirds of the members shall be present at a meeting (“the quorum”) before a dacision
to change the constitution is taken. Any annual general mesting may vote upon such a
notion, if the details of the changes are set out in the notice refamed to in 6.3

Awritten notice must go out not less than fourtesn (14) days before the meeding at which
the changes to tha constitution are going to be propesed. The notice must indicate the
proposed changes to the constitution that will be discussed at the meeting.

UNITED CIVIL SOCIETY IN ACTION
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8.4 Noamendments may be made which would have the effect of making the organization
cease to exist,

18. DissolutionWinding-up

10.1 The voluntary organisation may close down if at least two-thirds of the membars of the
management committes present and voting at a mesting convened for the purpose of
considering such matter, are in favour of closing down.

10.2 When the voluntary orgenisation sloses down It has to pay off all its debts. After doing
this, if there Is property or money left over it should not be paid or given to members of
the organisation, # must be distributed to ancther non-profit organisation that has simitar
objectives, The organieation’s management committae must decide what organisation
this should be.

This constitution was approved and scoepiod by ths members of the voiuniary
organization’s management committes, at u speclal mesting held on 06 Fabruary
2020, in Midrand - Gauteng

Chalrperson

UNITED CIVIL SOCIETY IN ACTION W
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Rogistration Number: 2040/043331/24
Vat: 4840219172
AtforneysiConveyancersiNotariss/Adminlsirators of Estates 8 Labour Law Practitioners
1M Columbine Avenue P.0Box 1404
Mondsor, Mondeor
Fabis
Tal: 611 841 2684
Tok: 011 640 3804
Tel: 082 5§73 5741 Efax m 260 3815
Fax: 088 260 3915 _
DATE: 02 March 2020 | OUR REF: REF: 2d4/PCM1642030 YOUR REF:

The Chairperson of the Naticnal Lotterles Commission Board
Professor Nishengadzen! Alfrad Nevhutanda
Peor E-mall: nwablsa@nlcsa.org.zs

Wa refer to ahove matter,

We confirm that we act on behalf of the United Civil Sociefy In Action, our client in
above matler and at whose specific instance and request we direct this
correspondence 1o you,

Qur cllent is a lobby group campaign representing varicus Non-Governmental
Crganisations in South Africa inclusive of #NotinMyName, SANGOCO, Independent

Beneflciaries Forum and SANGONeT.

AtormsysionveyancarsobulealAdminisiralors of Estetes & Labour Law Practitionsre
Director: Popela Coffat Maake (LLBALM UniLim)
Polokvne Branch: 152A Marsheil Street, 0700, Tsl 055 285 7682, 015 7681 3503, Fae 015 201 3848

Though Heavens Might Fall. We ensure that Justice Prevalls p\_/




A,

it is our instructions that continucus media reporting has been heightened about
slleged widespread corrupt acfivities, nepotism and mismanagement within the
National Lotteries Commission over the past months, and our client has been In the
forefront calling for engagement on the matter through several communiqués written
to your office with no response,

it is further our clien's instructions that these media reporting has called on the
National Lofteriles Commission to disclose the full detsils of the beneficlaries’
personal information into the public domain to show transparency and accountabliity,
As already indicated, our cllent stands for accountablilty and traneparency but not at
the expense of infringing on our clienf's rights o privacy as enshrined in the
Constitution of the Republic of South Africa.

The National Lotteries Commission is constituted by the Lotteries Act 57 of 1887 and
is under the authority of the board. In terms of Section 67 of this Adt, it is provided

that:

* (1) Subject to the Consfitution, any legislation which may bs enacled in pursuance
of sections 32(2) or 33(3) of the Constitution or any other relevant Jaw, no person,
inchuding the Minister, a member or smployee of the board or the Depariment, or a
former member or employse of the hoard or the Depariment, may-

(8} In any way disclose any information submifted by any persen in connection
with any application for any livense, certificate or appointment under this Act:
or

(b} Publish any information oblained in contravention of paragraph (a), unless
ordered Io do so by & court of law or unless the person who made stch
application consenis therelo in writing.

{tj Any person who confravenes subsection (1) shall be guilty of an offence”,

AttameyslConveyancers/Notaries/Adminlatrators of Evtates & Labour Law Pracitioners

Director: Popela Coffat Maake {LLEVLLM Unjtim)
Poiokwatis Branch: 1524 Marshall Streat, 0700, Tel; 015 205 7682, 015 294 3503, Fax: 015 291 3848

Though Heavens Might Fall- We ensure that Justice Frenis
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Cur client has learnt that the Office of the Minister of Trade and industry has been
prossured fo put the National Lotteries Commission under administration in the event
whera the National Lotteries Commission does not disclose publicly the full detalls of
its beneficiaries including the value of the grant recelved by them. Any publication of
aur client's parsonal information will be In contravertion of this Act and our client is
prepared to invoke it to protect its persons! information.

it must be noted that our cllent and its constituent members welcome and supports
all the efforts to root out corrupt activities including within the National Lotleries
Commission if any, but untll such time that these allegations are proven fo be
authentic through a properly constituted investigation by either the Office of the
Minister of Trade and Industry or the Board of the National Lotieries Commission,
our client maintains that due process and the rule of law should be adhered to af all
times whereas nefarious methods must not be entertained at all costs. Our cllent has
taken a stern stance against this; hence they will be marching to the Office of the
Minister of Trade and Industry this coming Thursday the 05™ March 2020 to hand
over a memorandum at 11h00am.

The personal information of our client is protected by the Protection of Personal
information Act 4 of 2013, and the National Lotterles Commission nor the Minister of
Economic Development, Trade and industry have to comply with the requisite of this
Act in full in order to render the personal information of our client to be In the public
interest for it fo be disclosed publicly and only after following the prescribed
procedure as per the Act, which unfartunately have not been followed.

It js therefore our instructions that in terms of the Lotteries Act 57 of 1007 ae
amended as well as the Protection of Personal Information Act 4 of 2013, that
prescribad procedures to publicly disclose our ollent's personal information have not

AttomeysiConvayanceta/Notarias! Administrators of Estates & Labiour Law Pragtiioners
Director: Popela Coffat Maake {LLB/LUM UniLim)
Polokwans Brarch: 1524 Marshait Street, 0700, Tal: 015 205 7682, 015 201 3503, Fax 015 201 3848

Though Haavans Might Fali- We snaure thet Justice Pravalls
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MEMORANDUM OF DEMANDS

FROM: UNITED CIVIL SOCIETY IN ACTION
404 Krisant Street
Siivarton, 0184
012 516 0150
011 483 4928

TO: MINISTER OF TRADE, AND INDUSTRY -
Honorable Ebrahim: Pata]
71 Meintjies Street
Suninyside, Tshwane

DATE: 05 MARCH 2020

1. We, mambers of the UNITED CIVIL SOCIETY IN ACTION, a lobhy movement focmed
by various Civil Soclety end Non-profit Organizations s well as structures that foces on
sustainsble positive change in the lives of proviously disadvantaged poople

initistod by the Bouthern Afrien National NGO Coalition (BANGOCO); Southern Aftica
Non-Govermmental Organizations Network (SANGONeT); the Indspendont Beneficiarics
Forum (IBF) and NofinMyName Campaign ~ further involved the Rkurhuleni Civil
Sodiety Forum wnd the NGO Workers Union of South Africs;-

- n coumter-voiling force to those who are intent on undermining our civil liberties and
oanstitrtion;

-hwbedinnobﬂiﬁng%minﬁmlmdwﬁdmhmﬁghtmﬁmcfwdd
ﬁmmmm«ﬁ«dmmmmmmmm
dignity in our people;

2. We have had to lenve our wosk obligations in the society beosuse it has become olear 1o v
that weneed o constantly remind you of your Jepal and constitutional obligations.

3. Hiving obeerved medin publications;




8, continyons medis reporting aboat alleged widesprend corrgpt Bpdivities, nepolfim
sad mismenagement within LottetitgCominiskiop over the pess fow
mm'i X ! R ]

- a..,é A
b.pmmupmthaNatiquo!tm, ission 15 release and publicize ihe fyl}
detnils of the bencficiaries ou it databuso; ang
mdemmdsﬂnrﬂ:nlﬁniﬁcroﬂhdemdhduﬂ:yhdimiutbemeouﬂmdpm
the commission under administration;

4.Whﬁammdommnﬁmnmmbmwdmmdnmpmnutheeﬁmmmom
corrupt activitise, we maintain thet due process wud the rele of Tew should be adhered io
ueuﬁmuﬂmnﬁﬁoﬂmm&mmmh enierinined at oll,

3. We, thercfore, bave been in the forefiont calling for engagement on ike matter through
soveru! comnriniques writton tothooﬁicecftbebﬁninaof'lhdeuﬂmdumy,wﬂhm
repgonae,

Wo are, herewith, presonting onr eoncerns and dentands for caution dowards the
following fuctors;

i. The Ntjonal Lotteries Cammimsion is constituted by the Lotteries Act 57
oleQ?ndi;mdu&lemthmityofﬁebourd_ln&mmewﬁmﬁ?of
this Act, it i provided thet:

iL. "' (1) Subfect to the Constitition, any legislation which may be enacted tn
Mmf of seciions 32(2) or 33(3) of the Constitution or any other
relevant law, no persom, including the Mininter, g member or employse of
the board or the Department, or a former member or employes of the
board or Mcbcm may-

Wi (¢} Jn any way disclose any Information submitted by any person in

connection with any appiteation for any license, certificats or appointment
under thiz Act: or

iv. (b) Publivh coy information obtained in contravention of paragraph (aj,
unlexs ordered to do w0 by acowrt of law or ymleas the persort vwho mace
swch application eomsents thereto In writing,

Y. (¢} Any person-who comiravenes subsection (1) shail be guilty of an

6. We wish to highlight onx principle standpoint that publicizing the information of NLC
beaeficlaries is againgt the sbove-mentioned oleuses of the law, end therefore, illegal,
Any publication of cor personal snd/or oeganizational information will be in
contravention of thia Act and we are prepared to invoke it to protect personal
information,

8. waunmmemhﬂnhnpmwtheoivﬂmaidy.wliohwiﬂbe m a result of
dismissal of the commipsion’s borrd and commission being under Administration; tht:

mOp«aﬂon:ofﬁewmmMumbmmdmbedimrptnd,ﬂ‘m suspended;

b. Beneficiaries of the commision’s finding being negatively sffected through iack
of funding, thus djsruptions in eivil socisty's developmernial aotivities; i
retrospect, iwelsofpwminmmingwiﬂmmjadmmddivmd; and

/

. NGOs and NPUs workery eventually go without spstenance for ground work so

desperately ieeded by the poor and mamineiized communitics.
9. Therefore, we demuand;

& Thet the minirter refuin from publishing the information of the civil society to the
publis;




==t

been followed, and/or that consent has not besn given by our client o have His
personal information disclosad to the public.

We caution against the National Lofteries Commission disclosing our client's
personal information fo the public until such time that our cllent has been engaged
meaningfully by the Commission and/or that proper prescribed procedures to
disclose have been followed to the letter by such individuals or media houses, failing
which we hold instructions to institute legal procesdings against the Commission o
safeguarnd our client’s constitutional rights,

Qur client's rights are reserved, and we hope that above is in order,

Youre Falthfully,
& KE
POPELA MAAKE ATTORNEYS

AttomeysiConveyancsrNotaries/Adminlstrators of Estutes & Labour Law Practitioners
Birsctor: Popala Coffat Maake (LLBALM UniLm}
Polokwana Branch: 1524 Marshall Street, 0700, Tel: 015 295 7882, 015 201 3593, Faw: 015 201 3848

Though Huavans Might Fai- We ensire that Justice Provails




b.

C.

The minister hllow due prootss regarding corruption allegations, md neither
suspend the bosrd of the commission nor put the cammiseion under
sdministeation; and duly provide assurence to the civil society;

That the ministor be considerste of the plight of the disadvaninged societics of owr
souatry, without being pressurised by the politics of the Democratic Alliancs;

10. Faiting which, the civil socioty, hence represented, is prepared to take a legal rots.

11, While we umierstend that the Act gave the minister to appoint distribating agencies,
we, however, fee] that these agencies are niot fully represeatative of all races, thus;

a.

annenthenﬁnimtolxwidwivﬂwnietywiththegnideﬁ:uﬁunppoinﬁng
distributing sgencies.

In relstion to the Natloas] Lotierien Contuission:

12. Wa demand the minlater to avsist ivil soclety Ln amending the Act to be
favourable regarding;

&, Punding threshold for the commission’s beneficiary spplicants be favaurable to

b,

previously dissdvantaged communities (belog the small-soule fimding), in that the
senall-soale scems to be designed for biack orgusizations, does not promote
growth and sustninability of smell projects and/or civil soviety organizations;

Short tem funding, followed by the twelve (12) months® break before
organizations could apply for subsnquent fimding, kills orgenizations and does not
promote momentum of projeots’ impact and growth

13, Rt in-our sincere hope thet this matier is addressed through smicable mesas, and thet oo
negative effect hampers the work of the civil society.

14. NB. The Minister needs 10 note that afber twenty-omo (21) days of 1o positive sotion
towards these demands, the civil society shall be continning to seek legal setion.

Tssued by UNITED CIVIL SOCIETY IN ACTION:

Nurne: Date:
Signature:
Name: _ Date:
Signature:
Name; ) Dllﬂ
I%ﬁ?lm Date:

T —




Signatare:

Recoived om behalf of the offiee of the Mindter of Trade and Indmstry:

Name: ) .. Date;

1|Page Civil Society Memorandum of Demands
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Lottery throws millions more at dodgy
projects
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The Nationa! Lotteries Comimission has refused to disdoze its
beneficiaries, But we found them
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The National Loteries Commission pald out milflons of rands more in grants
to prgenisations already Involved in questianable, Unfinished Lottenyfunded
projects. This Is revealed In a leakad list of payments made from Aprii o
Decembar 2019,

In several cazes the projects have ground 10 2 hslt becauss thay bava run out
of money and the service providars, many of them smsl businesses, have
strugaled 1o be pald,

Groundlp hes scrutinized the leaked st of payments made to organisationg,
We found payments 1 noneprofits beabved In projecs thet we have
previvusly exposed as baing dodgy, 53 part of sur ongelng reporiing

(g grounduporgaaftoplefiotind on matsdminlsiration, nagotiam
ard coruptlon volving Lottery funding,

Several of these projects are Included |1 a5 “independent investization
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Itis hot knewn whether any of these arganisations recelved additional I lete with rent. Can
funding In the 2018/19 finandlal yaar becausa the NLC has refused thelandiord aitach my
{htips:/fwww. groundup.org.za/article/nationa-lotterles-commission-refuses- vehicle? (fqanda/241)
refease-list-beneficlaries/) to publish 4 list of Lottenefunded grantees for that

period, samething & had done for the previous 18 years when & first hegan Wiy was my brother’s
funding “gocd causes”, apphcation for an older
e s s et 1 41 o et - S person's grant decined?

Organisstion Date Amsmt {/qanda/240/)
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Thizbs ordy the list of paymarts mertionad in this sory that have not besn previously
tlischused. The fHl st for Apri} to Decambar 2019 contartne many tumdireds of paymerx,
Including very Large ones that wewill be kivextiguting In duwe coorss, (Amounts are rounded
wrid lwted In the ordar they ste mentioned In this artide,)

Among the projects that were paid money In the 20102020 financial yesr
{which ended on 31 March 2020) are:

Nunnovation

Munnovation Africa Foundation {https:/Awww.nunnafricafoundation.org/), a

Gauteng-based NPO, recetved a grant of R23,720,000 on 13 july 2017 to

develop a boxing srana
(https:/Aneb.archive.org/saveshitps:/nlcgrantfundersportal wordpress.comy/2019/10/28/mational-
Intterfes-commisslon-prings-boxing-fadility-to-the-community-of-stormsriver-
In-the-eastern-cape/) Inthe Hity Eastern Cape hamist of Storms River,

Nunnovation, which has a cora focus on Innovatlon, has ne axperience in

managing construction profects,

Almost two-and-a-haif years later ¢ GroundUp Investigation |ate last vear
revealed (httpst/www.groundup.org.za/artide/lottery-and-mystery-mult-
milflon-rand-boxing-arena/) that the "boxing arena® had morphed Into a still-
under-construction “multi-purpose cammunity centre”. Work was continuing
on the Intarior of the huilding but was baited after the nationwide Covid-19
{ockdown was Imposed, aceording 1o a source In Storma River,

Nunnevation stili says on s website

(hitps.//drive google.com/ftie/d/1 Fo CoaFE-ypaBGTovdaM6l-

MPYWDEQJHAew?uspmsharing) that it has “partnered” with the NLC %o bulld

a hoxing arena” that would be run by Boxing South Africa (BSA). The NLC alsa

stiil deseribes the praject as 2 “hoxing faclitty

(hitpsyAweb.archive.argAveb/20200521 102705/nttps:/nlegrantfundersportal wordpress.cormv/2015/1 0/28/natoral
lottaries-commission-brings-boxing-factify-to-the-communty-of-stormsriver-

in-the-eastern-cape/)". But BSA has told the Dally Dispateh
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(heps:/Awvew. pressresder.com/south-africa/dally-
dispatchy20191026/281505048005792) thae I knew nothlng about the
profect,

Detalls of the eost of the project ere also shrouded in secrecy, Pumalelo Kate,
the municipal manager of Koukamma Municipality, under which Storms River
fails, previously told Groundtip.

“te have tried to get a figure relating to this project but unfortunately the
Implementers were not prepared to share this information, axceptthat the
budget was R14,500,000,° Kate sald in a WhatsApp responss to questions at
the me. "We do not know anything ebout R23.7 milllon. | also cannat telf you
abaut the value of the work on the ground. My understanding Is that the
multi-purpase community centre will be equipped and furnished

Khaya Lukwe, the owner of Khaya Construction, the main contractor, sald he
hact charged R8 miliion for bullding the hall but had abandoned the project
over “payment Issues”,

Despite this, NLC pakd Nunnovatlon an additlonal R4,165,555,61 on 17
September 2019, bringing the total of Lottery money used for bullding a large
hali to almest R28 mililon,

Dinogys and Zihsifusion

These two projects - which have sequantial NLC project numbers but ware
effectively run as a single project - were granted a total of R20 millon late In
2018 to replace pit tollets with Enviro Loo tollet systems at schools In
Limpopo and the Eastern Cape,

Both companies are linked to controverstal Pretorla lawyer Lesley Ramullfo
{https:/Awww.groundup, org.za/article/lawyer-lottery-and-millions-dodgy-
grants/) who GroundUp has revesled
{https:/Avww.groundup.org.za‘article/how-awyer-usad-lottery-funded-
project-his-personal-stm/} used Lottery funding as his personal ATM,
Incduding paying for a luxiury home
{https:/fwww.groundup.org.za/article/hovwbuy-your-dream-house-using-
publicmoney/} In a “country estate” In Pratorla.

The National Lotterles Commission pald u first tranche of R7 million to
Zibsifusian for tollets at Limpaps schaols on 21 Novembar 2018, Although a
GroundUp report (hitps://www.groundup.orgza/artide/lottery-gives-out-
mare-money-assaclates-controversial-lawyer/) pubished on 19 March 2019
raised red flags about the project, the Jeaked payments list reveals that
Zlbsiusion was neverthsless paid a further R3 million Just a few weaks later,
on 4 Aprlt 2019, Leter reports

(hitps://mwew.groundup.org za/ariicle/zdbs fuslon-case-study- ottary
corruption/)by Graundup indicate that prior to the Aprfl payment, very littla
progress had been made In delivering the tliets,

Although the exact payment date of the first tranche of R7 million to Dinosys,
which was awarded the East London project, is not known, It was almost
certainly around the same time as the first Zbsifusion paymant. The second
payment of R3 milllon was also made on 4 April 2019, twa weeks after
GroundUp had reported (https://waww.groundup.orgza/artide/iottery-glves-
aut-mare-money-assotiates-controverslal-iawyer/) that the company did not
axist at the £ast Lordon address It had supplled with its application for
funding.

An analysis of the totlets projects, based on our awn reporting, leaked bank
staternents, and a damning report
(Mitpsy/www.outa,co.za/web/content/37200) by QUTA, latar ravaaled how the
tollet projects are mirad In corruption

{mepsyAwww groundup.org.za‘article/zibsHuslon-case-study-lottary-




The OUTA report, based on site visits to the Limpopo schools, calied the
tollats project a “disaster”, The report was lssued In Novembar 2019, the
same month the NLC paid the second tranche to ZibsHuslon,

Old aged homes

The NLC has funded six old aga homes in rural aress to the tune of tens of
miliions of rands. During the course of our Investigstion, GroundUp has
revealed several examples which, almast three years later, are still under
construction. They include one In Marapyane
{hitpsy/fwwwr.groundup.org.ze/artitle/mystery-limpopo-outht-gets-mult-
mililan-iottery-contract-old-aga-hume-mpumalanga/) ~ the homevilage of
NLC €OO Phillemon Eetwaba — In Mpumalange, and one in Kuruman
(https:/Awww.groundup.org.za/articia/kurumans-unfinished-r23-million-old-
age-home) In the Northemn Cape, Each recelved a paymant of R20 mililon in
October 2017,

Desplte receiving muiti milllon-rand grants, construction had ground to a hait
at both sites, with sources saying the reason was that they had run out of
money, The Kuruman project recelved a second tranche of R3,825,053,16 on
23 May 2019, The old age home [n Marapyane received an additional
R2,751,025.15 on the same day,

Mushumo Ushavha Zwanda, an NPC based In Soshanguve, Pretoria, with no
abvious track record, also received n grant of R20 million In October 2017 to
bufld an old age home at Malla village In rural Limpapo.

When a reporter visited the site In Novemnber 2019, more than two years
later, he found only partly bullt structures with roof trusses, but no roof tiles
or anything else pratect!ng the bulldings from the elsments, There were also
plles of bullding rubble where shotdily bullt structures bad been demolished,
There were no signs of active construction on the site snd sources szld
contractors had downed tools as they had not been pald.

Pespite the obvious lack of progress, an additional tranche of almost R3
mililon more was pald to Mushumo Ushavha 2wanda on 23 May 2015.

In january, NLC spokesperson, Ndivhuho Mafela, sald: “The delay was caused
by contractual matters between the funded NPO and Its contractors.* Mafels
sald that the NLC had appolinted enginaers together with the main
contractor. A site visit was scheduled for 21 January 2020 to *dlscuss the
technical lssues and resumption date for construction, The NLC erglneers will
then advise on the revised schedule”. He was unable to give an arficipated
dute of completion,

Mafelg Ignored specific questions about whether any further payments wera
made to the beneficlary, In light of the fact that the project s not even close
o 50% completion,

Angther grant of R20 million to develop an old age home in North West
Frovinca was paki to NPO WAR_RnA
(rtxps:/Awww.facebook.com/pg/WAR_RnA-745765362145636/sbout/?
refepage_imternal) (Wsr Against Rape and Abuse) on 5 October 2017, lt was
an odd choice, since the organisation’s conssiution states that WAR_RnA is
focused on combating sexual and domestic abuse, exposing *urrent sexual
and domestic eriminals”, assisting “vietims and survivers”, and helping
“mentor males agalnst sexual #nd domestic crimes.”

Thera Is no indlcation that It has experience working with the aged or belng

Involved In maor Infrastructure projects. The arganisation was pald another

R2.5 milllon on 23 May 2019,

Additional payments of just over R3.9 miflion and R3.6 millon were made on
23 May 2019 to the SA Youth Movement - which hed already recefved R20
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The sixth old age home Is In Kwazulu-Natal, for which Ubusu NPC was pald
R20milllon on 5 October 2017 to develop, it did not recelve any additional
payments In 2019,

Plans by GroundUp to vsit tha North West, Free State and KZN old age
homes In March were called off because of the natiomwide Covid-19
latkdown,

Tawanda Productions

' Tawanda Productions was named In 8 2014 report

[https:/Aoww.groundup.org za/article/fotterywas-warneg-2014-about-fraud-
and-yet-it-continued/) which found “majar irregularities” In Lottery funding
epplications it had submitted, and alsa on behalf of other non-profies,
Desplte this, Tawanda subsequently recelved grants of R2,7 million In 2017
and a further R570,000 and R140,000 In 2019,

The 2014 report revealed how Tawanda had apptled for R25.4 miltion and
R17.8 milllon for projects, of which R12.4 miflion and R10 milton had already
been allocated, A third application of R15.9 milllon has yet to be adjudicated.
The report called for the allocated grants to be cancelied and the third not to
e considered because of *malor irregularities”,

Tawvanda also applted for R28.3 milllon and R7.9 mililion on behelf of other
organisations, which were yet to be considered. Agaln, “major Irregularities”
were uncoverad and the report racommended that they not be considered
far funding, )

Sanctoary Drug Rehabilitation Centre

Despite recelving grants totalling R17 milkon for the Sanctuary Drug
Rehabiittation Centre in Kuruman, Northern Cape, construction
{https/Awww.groundup.org.za/articls/lottery-funded-rehab-cantre-
unfinished-two-years-later/) had ground to a hakt over non-payment Issues
when GroundUp visitad the site In August 2019,

The first tranche of R7.5 mililon was pald on an unspecified date In 2017 to
Abrina 3641, a Kimberley-based non-profit company, according to the NLCs
annual report for thet year. A second tranche of R7.5 million was paid to
Abrina on 8 January 2018, A furthey R2 millfon was also patd, but It s unclsar
when that payment was mada.

Aturther R764,750 was paid 2o Abrina on 21 May 2015, about these menths
before the GroundUp visit that fourid haif-finished bulldings and no sign of
bullding acthity. A Lottery-branded sign et the site Indicated that the bullding
contractor was a company based In Limpapo.

The stadivm of dreams

Tha NLC's Limpupo manager Matssbane Legod) announced
{httpsAvww.impapomirron.co.za/artides/news/48237/201 8-0%-
17/mbulaheni-stadium-slowly-gathers-momentum) that an sthieties stadium
would be butlt 2t Muduluni, a small and remote village in Limpopo, to the
south of the Soutpansberg mountain range, at a sod-turning ceremony In
Januery 2018, The stadfum would honour the late Qlympic siiver medallst
Mbulsen! Mulaudz), he sald,

The ceremony was held sbout six manths after the NLC had awarded R15.9

rrillon to Mavu Sport Development, an NPO with no apparent experience In
Infrastructure profects. Mavu's stated vislon Isto promote grassroots sport,

Part of Its mission |s to create support systems for emerging elite athletes.

The amourt ssemed not nearly enough to construct a stadlum, but Legod
promised during the ceremony that the stadlum would be completed by the
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Mavu has previously recelved Lottery funding for two other projects,
although it [s not khown what they Involved,

In the 2015/2016 finencial yaar 1t recelved payments of RS million and R2.8
mitlion for projects. The next year, Mavu recelved ancther R1.9 million.

Almast four years later, on 23 August 2015, Mavu received a further i
milllion, linked to a project dating back to 201516, This, coinclderrally, was
during a period when wark at the athletics stadium had virtuatly ground to a
halt

Mevu hes recelved over R26.6 million in Lottery funding betweer; 2015 and
2019,

Former South African Football Assoclution President Kirsten Nematandan!
serves on Mavar's board and 1s also hs spokesperson.

Asked late in 2018 about the unrealistic completion date for the stadium, he
agreed the deadiine would net be mer. He also sald that R15.5 million was
rct encugh to bulld the entire facliity.

Nematandani sald that the budget had been revised and R11 miilion was
earmarked for an athletics track and soccer fleld. Basketball, netball, tennis
and volleyball fields would cost RE05,000, while R350,000 has been budgetad
to fence off the faclity.

By the end of 2073 very Jttie of the stadium had matedalised. Avisitto the
siten Decerrrber 2019 revealad that only one mult-purpose court had been
completed. As for the rest of the project, only unfinished groundwork was
visibe,

“The canstruction work startec on 1 April [2019] and [the stadium] was
supposed to be completed by end Octoher, but due to challenges such as
raln it coutd net be completed,” israsf Ramambila, the project’s Halson officer
seld recently. He added that they had asked the NLC for an extension to
complete the first phase. i Is] sitting &t 70% complstion,” he said,

The stadium wil have an sight-lane synthetic track surrounding a grass fisld
that will cater for sports such as rughy and soccer, Ramamblla seid in a
WhasApp massage, Ariother track, adjacent to the one currently in progress,
Is planned and three more multipurpose eourts would be builtto cater for
tennis, volleybell, basketbail and netisall,

Mavu applled for additional funding from tha NLC, bt Its request was
rejected. The NPO alsa tried to get addilanal funding from the Makhado
Municipality and the Department of Sports and Recraation, but wher
GroundUp vistted the site In December 2019, no mention was mada of any
additional funding heing recalved.

In March this year, shortly before the Covid-19 lockdown, Remamblta sald
that the concrete work on the athletic track as welt as the preparation of the
playground had been completed,

“But we are uneble to plart grass nor rubiberise the concrete track dus to the
delay on delivery of the fencing” he said,

NLC responds

Responding to detailed questions ebout additional payments to specific
untinished projects that had already recelved tens of mikilons, NLC
spokesperson Ndivhuho Mafela responded with s general resporse
(httpsi//drive.goagie.com/le/d/ 1 GDXsucAOFTWURG_HQmIsk-
2BSMkKBT6FAewuspesharing). He &isc falled to respond directly to &
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question about whether Infrastructure projects that are sl Incomplete
several years after recelving funding would benef#t from the NLC's Covid-19
fund,

The NIC “used to fund organisations for Infrastructure, wha Inturn
Implement projects on thelr own without any technical support” he sald,

Through a process of continuous impravement, the NL¢ Idantifled a need to
appolnt & pane| of professiona! angirieers to assist In ensuring that
Infrastructure projects are Implemertad In [Ine with relevant standards and
norms.” Qualified engineers were then appolnted to asslst, he sald.:

The NLC has identffled *same of the maor factors* resulting In delays and
cost escalations for Infrastructure projects. These Induda:

« *The geographical location of the site: the soll conditian might not be
conducive for the projest”;

* "Lack of raqulred construction matarial locally™

* “Contractual disputes between the funded organisation and Its
contractors”;

« Clvil unrast, and;
+ Natural disasters.

“The cost escalation legds to requests for varlation or additional funding to
complete the projects,” Mafela sald,

“Irs ine with NLC processes, all requests for variztion are submitted to NLC
engineers for evaluation end recommendetion for approval, Once [a] request
far additianal funding Is approved, the engineers will continue to monttor and
report on the Implementation of the praject.”

Corraction made after publication: Kiys Lukwe was ot paio R8 mifiton but
he charged that amount.

Dodgy projects stand to benefit from NLC's Covid-19
bailout fund

Thie NLC, which eariler donatet RSC millon to the Solldarity Fund
(hitpse//www.solidarityfund.cozal has also estsblished a Covid-19 Ratlef Fund
Mritpai/drive.gogle comMierd/ 1PNSS] 245 oBkRhRZdaiEcYasjoqEaiview?
usp=sharing) that will make an additional R150 million as & further rellef
easure to NEOYNPOs and NPCs struggling 1o stay sfloat during this time”,

But organisations that qualtly for this fund must have been funded by the NiCIn
the past two years o In the pust five years in the case of projects that have been
funded for *infrastructure projects®.

‘This backdating maedns several highly questiorahle projects, where mifitons of
rands have gone astray, qualify to henefit from thisfund, The time period would
inciude projects thet have received money for dotgy muttimillonrand
Infrastruciural projects that Indude ofd age homes, drug rahabliitston centres,
educational and sports fadfities, and tollets at rural achools.

This was pointed gut In 2 statement (httpswww.da.org.2a/2020/05/da-calls-on-
Aleto-excude-alleged-corrupt-beneficiariesfrom-covid-19-fund) by Democratic
Alliance MP Mathew Cuthbest, whe said: *This poses suvera! conosmns s a
nurnber of these Yualifving’ organisations have been Invojved In alleged
mismanagement of funds meant ¢ deliver recreational, sider care, educational
and sporisfaciittes”

Ha sald that the DAwpLid not allow Tooters .., [to] be given & free pass”, and
calted on the NLC to ber NPOs and NGOs currently under Investigation forthe
misappropriation of funds from receiving imding.
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Groundup [s being sued {/article/lottery.coo-sues-groundus-rSO0k/ after
we gxpoiad (foplc/luftan) dodgy Lottery deals Invoiving milllons of rands.
Please help fund our defence. You can support us via Givengaln
(https//www.givengain.com/cause/356%/campalgns/1 1273/donate/start),
Snapscan (https://pos.snepscam.io/gr/STH24E42), EFT (/donates), PayPal
(/donate/#paypal) or PayFast (/donatesitpayfast),
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

BEFORE THE HONOURABLE JUDGE
ON WEDNESDAY THE 17™ OF JUNE 2020

Caso No:

In the matter between:

UNITED CiVIL SQOCIETY

IN ACTION APPLICANT

And

GROUNDUP ‘ FIRST RESPONDENT
NATIONAL LOTTERIES

COMMISSION © SECOND RESPONDENT

HAVING read the documents filed of record, having heard Counsel for the Parties
and having considered the matter: -

DRAFT ORDER

IT IS ORDERED THAT: -

1. Non-Compliance is condoned and the forms and service provided for in the

rules ara dispensed with and allowing the matier to be heard as one of

ct N



urgency under Rule 8(12) of the Uniform Court Rules, and service of the court

procsss to the Respondents to be effected by e-mail transmission;

. Ordering the First Respondent immediately ceass to publish the personal

details of beneficiaries of the Second Respondent, being members of the
Applicant, such details including the names of the beneficiaries, the names of
the projects partook by the heneficiaries, the amount of grants and allocations
distributed to the beneficiaries, the NPO and NGO registration numbers of the
beneficlaries and the dates when the trenches in which these amounts of

grants and allocations are paid over time from the Second Respondent;

. Ordering the First Respondent to remove all articles about beneficiaries of the

Second Respondent from all of its publications, particularly the online

publication of the 25" May 2020 within (5) five days of this order;

. Ondering the Second Respondent not to disclose the personal details of its

heneficiaries including the names of the beneficiaries, the names of the
projects partook by the beneficiaries, the amount of grants and allocations
distributad to the beneficiaries, the NPO and NGO registration numbers of the
beneficiaries and the dates when the frenches in which these amocunts of
grants and allocations are paid over fime from the Second Respondent, to any
other person subject to Regulation 8{1)(c) of the National Lotteries Act of 57
1997; Regulations Relating to Distributing Agencies issued on or about the
22™ of February 2001;
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5. Ordering the Respondents to pay the cost of this application in the event of

opposition.

BY THE COURT

REGISTRAR

ADVOCATE KHUPI RAMARUMO
JOHANNESBURG SOCIETY OF ADVOCATES
071 776 9007
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

In the application of: 7
" THE TRUSTEES FOR'THE TIME BEING OF =~ - oo
THE MEDIA MONITORING AFRICA TRUST First Applicant

SOUTH AFRICAN NATIONAL EDITORS.EQ Second Applicant

and
UNITED CIVIL. SOCIETY IN ACTION
GROUNDUP NEWS NPC

MINISTER OF TRADE, INDUSTRY AND COMPETITION Fourth Respbndent

case No: (S| 27 [ 20

NOTICE OF MOTION

TAKE NOTICE the applicants intend to apply, on the same date and time as the
application brought by United Civil Society in Action against GroundUp under case

number 24775/20, for an order in the following terms:

1 This application is consolidated with the application under case

number 24775/20.

2 Regulation 8 of the Distributing Agencies Regulations, published in terms of
section 60 of the Lotteries Act 57 of 1997 under GN R182 in GG 22092 of
22 February 2001 (‘regulation 8”), is declared to be unconstitutional énd

invalid and is set aside.

<L «pv
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In the aiternative to prayer 2:

3.1 It is declared that regulation 8 is unconstitutional and invalid to the
extent that it fails to provide for a defence of publication in the public

intefest. ~ "

3.2 Toremedy the defect, regulation 8(1)(c) is deemed to read as though
it provides as follows (that is, such that the underlined words are

deemed to be inserted into regulation 8(1)(c)):

(c) publish any information obtained in contravention of
paragraph (a) or (b); unless—

() ordered to do so by a court of law;

(i)  making a bona fide confidential disclosure or
publication to the Minister, the Public Protector,
Parliament or a committee designated by Parliament, a
member of the South African Police Service or the
national prosecuting authority;

(i)  the juristic person who made a grant application and
the board consent thereto in writing prior to that
disclosure or publfication; or

(iv)  provided for in these Regulations; or

{v) the publication is in the public interest”

In the further alternative to prayer 2, declaring that Regulation 8 does not

prohibit any disclosure or publication that is in the public interest.

The costs of this application are to be paid by any party opposing the relief

sought.

The appliéants are granted further and/or altemative relief.
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TAKE NOTICE FURTHER that the founding affidavit of WILLIAM BIRD, and the

" confirmatory affidavit of KATE SKINNER, will be used in support of this

application.

TAKE NOTICE FURTHER that the applicants have appointed the address of their

aftorneys of record described below as the address at which they will accept

notice and service of all process and documents in these proceedings.

TAKE NOTICE FURTHER that if any of the respondents intends opposing the
relief sought, it is required to do so in accordance with the following time periods,
alternatively such time periods as directed by the Deputy Judge President in case

management:

(@) within 15 days of service of this application, file a notice of intention

to oppose the relief sought in the application; and
{b) within 15 further days to file an answering affidavit.

TAKE NOTICE FURTHER that the time-periods for the filing of papers may be
amended or further determined pursuant to the directions of the Deputy Judge

President in a case management process.

KINDLY ENROLL THE MATTER ACCORDINGLY.




Dated at Pretoria on 20 July 2020.

WEBBFRWENTZEL =~~~ -
Attorneys for the Applicants

90 Rivonia Road

Sandton

Tel: 011 530 5232

Fax: 011 530 6232

Emailzbernagette.Eottg[@webbementzei.com
dario.milo@webberwentzel.com

micaela pather@webberwentzel.com

Ref: D Milo / B Lotter / M Pather 3041088

c/o HILLS INCORPORATED

Office B313, 1% floor, Parkdev Building

Brooklyn Bridge Office Park

570 Fehrsen Street, Brooklyn

PRETORIA

Tel: 087 944 1800

Fax: 086 518 0848

Email: audrey@hillsincorporated.co.za
To Ref: A Engelbrecht

THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
GAUTENG DIVISION, PRETORIA

AND TO: POPELA MAAKE ATTORNEYS
Attomeys for the First Respondent
171 Columbine Avenue
Mondeor
JOHANNESBURG
Tel: 011 941 2664
Fax; 011 942 1146
File no: BS1472
Ref: 244/PCM1042020

Email: pcmaake@pmaakeattorneys.co.za /
mahlasela@pmaakeattorneys.co.za / :

mikhongelo@pmaakeattorneys.co.za
c/o LEBALA MOLOI ATTORNEYS
LA PONTO CHAMBERS

270 Trouw Street Capital Park
PRETORIA




AND TO:

AND TO:

AND TO:;

LIONEL MURRAY SCHWORMSTEDT & LOUW
Attomeys for the Second Respondent

Second Floor, General Building

42 Burg Street

CAPE TOWN

" Ref:dFL/ca/W14953

Email: iflou@iafrica.com
Tel. 021 4248960

Fax. 021 4243592 -

Cell. 0825654714

c/o MACINTOSH CROSS AND FARQUHARSON
Embassy Law Chambers, Arcadia

834 Pretorius Street

PRETORIA

MALATJI & CO INCORPORATED
Attomeys for the Third Respondent
Suite 39, Fifth Floor

Katherine & West Building

114 West Street

SANDTON

Tel: 011 072 2601

Fax: 087 220 1075

Email: tmalatji@mecinc.africa / bmasia@mcinc.africa /

amakqgopa@mmcinc.aftica
Ref: T MALATJI/B MASIA/A MAKGOPA/M00127

¢fo LEKHU PILSON ATTORNEYS
First Floor, Building 2

Walker Creek Office Park

90 Florence Ribeiro Avenue
Muckleneuk

PRETORIA

Tel: 012 323 4547

Email: jlekhu@lekhupilson.co.za
Ref: MR J LEKHU

MINISTER OF TRADE, INDUSTRY AND COMPETITION
Third Floor, Block A '

77 Meintjies Street

Sunnyside

PRETORIA

<L
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- IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA
CASE NO: ?) a \‘1——“ lO

In the application of:-

THE TRUSTEES FOR THE TIME BEING OF
MEDIA MONITORING AFRICA TRUST

SOUTH AFRICAN NATIONAL EDITORS' FORUM
and ’

UNITED CIVIL SOCIETY IN ACTION
GROUNDUP ’

NATIONAL LOTTERIES COMMISSION
MINISTER OF TRADE AND INDUSTRY

First Applicant

Second Applicant

First Réspondent
Second Respondent
Third Responden@
Fourth Respondent

FOUNDING AFFIDAVIT

W

.
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I, the undersigned,

WILLIAM BIRD

state under oath that;

INTRODUCTION

1 Fam an adult male employed as the Difector of the Media Monitoring Africa

Trﬁst.
2 }am autharised fo bring this application on bshalf of both applicants.

3  The facts to which | depose are true and correct, and, unless apparent from

the context, are within my knowledge.

4  The submissions of law I make in this affidavit are made on the advice of the

lawyers of the applicants.

THE PARTIES

5  The first applicant is THE TRUSTEES FOR THE TIME BEING OF THE
MEDIA MONITORING AFRICA TRUST ("MMA"). MMA Is an organisation
which advocates for freedom of expression and Supports the responsibls free
flow of information to the public on matters of public interest. | make this
application and depose to this affidavit on behalf of MMA, having been duly

authorised to do so.

19
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The second applicant, SOUTH AFRICAN NATIONAL EDITORS’ FORUM
("SANEF"), is a non-profit organisation whose members are editors, senior

journalists and journalism trainers from all areas of the South African media.

The first respondent, UNITED CIVIL SOCIETY IN ACTION, is a voluntary'

association with perpetual stccession and authorised by its constitution to
acquire, own and dispose of property apart from its members and to take or

defend itself against legal action.

The second respondent, the NATIONAL LOTTERIES COMMISSION
("Commission”), is a juristic person eétab!ished in terms of section 2 of the
Lotteries Act. The Commission is the regulator of lotteries and sport pools In
the country, and its board's primary responsibility is fo advise the Minister
and ensure that lottery and sport pools are conducted with all dua propristy.
The Commission is responsible for ensuring that the interests of participants
in the National Lottery are protected, The Commissionllis also tasked with
using funds generated from the lotteries and sports pools to fund worthy

good causes through financial grants,

The third respondent, GROUNDUP NEWS NPC (‘GroundUp?), is the
publisher of the online news website: www.groundup.org.za. GroundUp's
articles are usually available to other news publications for republication.

GroundUp reports on news in the public interest.

The fourth respondent, the MINISTER OF 'TRADE, INDUSTRY AND

COMPETITION, is clted in his official capacity as the member of cabinet

\00
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responsible for the administration of the Lotteries Act, 57 of 1997 (“the
Lotteries Act’) and as the Minister that promulgated the Regulations in

issue in this mattsr,

The applicants do not seek any relief against the first to third respondents,
The applicants are aware of ongoing litigation between the first to third
respondents under base number 24775/20. That is an application brought by
United Civil Society in Action against GroundUp ("the United Civil Soclety
In Action application®). The applicants sesk to d:msolidate this application
with the United Civil Society in Action application, Accordingly, the applicants
have cited the first to third respondents because of their interest in the relief

sought in this application.

The following parties have indicated thelr interest in being admitted as amici
curiae in the United Civil Sociely in Action application. This application is
accordingly served on them in the event they may have any interest they

may have in the relief sought:

121 CORRUPTION WATCH (NPC)' RF, 2 non-profit civil soclety

organisation,

122 CHILD WELFARE SOUTH AFRICA, a statutory Child Protection
NPO,

123 EPILEPSY SOUTH AFRICA, a nafional disability NPO serving

persons with and affected by epilepsy.

%CL
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125

12.6

12.7

12.8

12.9

8

SA FEDERATION OF MENTAL HEALTH, the largest national

mental health organisation in South Afriga.
" SAVF, which renders welfare and welfare related services,

RATA SOCIAL SERVICES, a Child Protection Organisation
rendering social services to protect vulnerable children against abuse

and neglect through preventative and statutory services.

GIVE A CHILD A FAMILY, which provides services such as:
providing temporary safe care for 60 children; creating and
maintaining a Foster Care Database for use in thé District; community
based family strengthening capacity building and development
services; child protection services: ang training a‘nd development

services for other NPOs.

SINANI KZN PROGRAMME FOR SURVIVORS OF VIOLENCE,
which started as an organisation in July 1994 and was registered as

KwaZulu-Natal Programme for Survivors of Violence (PSV),

THE TEDDY BEAR CLINIC FOR ABUSED CHILDREN, which offers
free victim empowerment services fo abused children, specialising in
sexually abused children, whilst also providing Diversion Services for

child sexual offenders.




THE NATURE OF THIS APPLICATION
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14

15
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17

This is an application to declare regulation 8 of the Distributing Agencies

~Regulations, published in terms of section. 60.0of the Lotteries Act under

GNR182 in GG 22092 of 22 February 2001 (‘the regulations™,

senstitutionally invalid.

The Lotteries Act establishes a National Lottery Distribution Trust Fund ("the
Fund®). The money in that fund is public money, and the manner in which it

must be distributed is strictly reguiated.

The Lotteries Act provides for funds to be distributed to worthy good causes
by distributing agencies. The distributing agencies are responsible for:
considering, evaluating and deciding applications for grants. Distributing

agencles also prepare repotts on grants already awarded.

Regulation 8 prohibits the disclosure and publication of Information about
grant applications and grants. Regulation 8(3) renders any person who
discioses or publishes such information guilty of a criminal offence. This
prohibition extends even to sitirations in which the disclosure or publication of
that information would be in the public interest — for instance, in order to
bring to light a[lf_.‘gations of corrubtion or maladministration regarding the

manner in which public funds are being dealt with.

A prohibition of this nature has no place in a demooratic state. 1t is & far-

reaching and draconian limitation of both the right of the.of the media to

cl
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8

publish information on matters of public interest and the right of members of
the public to receive information on those matters. There is no basis on
which this limitation can conceivably be justified.

The effect of regulation 8 is to cast a vell of secrecy and non-disclosure over
the dishbursement of public funds. As | explain below, secrecy of this kind

ehables corruption and abuse.

Regulation 8 is unlawful and invalid for at least three reasons:

18.1  First, it is an unjustifiable limitation of the right to freadom of

expression, enshrined in section 16(1) of the Constitution.
19.2 Second, it is unconstitutionally and impermissibly vague.

19.3  Third, it is tiira vires the Lotteries Act,

MMA and SANEF seek an order declaring regutation 8 to be unconstitutional
and inval%d. In the altemative, they seek an order declaring regulation 8 to be
unconstitutional to the extent that it fails to provide for an exception for
publication in the public interest, and reading such an exception into

regulation 8(1){c}.

21 The issues to be determined in this application are also relevant to the

United Civil Society in Action application. As | have stated above, MMA and
SANEF seek an order consolidating that application with this ane. It would be

convenient for the two matters to be determined together.

| %/ cl. |




22  The background to the United Civil Society in Action application is s follows:

224

222

22.3

22.4

During 2018, GroundUp published various articles reporting on

. suspected corruption, mismanagement.and abuse of public funds. by .

the Commission (or its officials) (“the articles™). Copies of the articles
are attached to the Commission's answering affidavit in the United
Civil Saciety in Action application, marked “TCM3", "TCM4", “TCM&”,

and “TCM8".

The arlicles speak for themselves. They are excslient examples of
journalism that serves the public interest They frack how
National Lottery money is spent and reveal sighificant
misappropriation of lottery funds, which are intendsd for good
causes. The articles include information of grant applicants and grant
beneﬁciaries,lincluding the names of the applicants and recipients

and the grant amounts awarded to beneficiarles.

The Commission has purportéd to respond to the allegations
contained in the arficles in its answering affidavit in the United Civil
Society in Action application, but Its attempt to do so is woefully
inadequate and fails to place the substance of the allegations in the

‘articles in dispute.

United Civil Society in Action applied for an order preventing and
reversing GroundUp’s publication of information about beneficiaries
of loftery grants. United Civil Society in Action contends that the
publication of the articles breached section 87 of the Lotteries Act

and regulation 8.

105
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The interpretation and application of regulation 8 will be critical to the

determination of the United Civil Society in Action application.

 GroundUp coftends fhat regulation 8 does riot apply fo its articies. Thatnay

well be the case. However, regardiess of whether regutation 8 appﬁes to the
articles in issue in the United Civii Saciety in Action application, MMA and
SANEF are of the view that regulation 8 is untawful and unconstitutional, and
should be set aside. We t{ring this application in order to ensure that the

constitutional validity of regulation 8 Is interrogated and deiermined.

We submit that this is required in the public interest because of the wide-
ranging ‘and significant impact regulation 8 has for reporting on the

National Lottery.

251 For example, the Commission and Minister have commilssioned
independent investigations into the allegations of improper use and

mismanagement of the funds, and fraud and corruption: how money

meant for charity is being disbursed in highly questionable ways. A

copy of terms of reference dated 1 January 2020 for the investigation
commissioned by the Commission is annexurs "TCM21" of
Commission's answering affidavit in the United Civil Sociefy in Action

application,

252 1tis obviously in the public interest that the media be permitted to
report on any findings made in these investigations, and on the facts

underpinning the investigations. Howaver, on the cutrent

o
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interpretation and application of regulation 8(1)(c), this reporting will
be impeded. It is therefore necessary and in the public interest that

the ambit of reguiation 8(1)(c) is determined.

26  This founding affidavit will address the following in turn:

26.1
26.2
26.3
26.4
2685
26.6
i26.7

26.8

MMA and SANEF’s standing to bring this application;
The censolidation application;

The regulatory framework;

The effect of regulation 8;

Regulation 8 impermissibly limits expression;

P

Regulation 8 is unconstitutionally vague;
Reguilation 8 is ultra vires the Lotteries Act: and

The appmpriata remedy.

MMA AND SANEF’S STANDING

27 MMA and SANEF seek the relief in the notice of motion:

27.1

272

in their own interest, in terms of section 38(a) of the Constitution; and

in the public interest, in terms of section 28(d) of the Constitution.
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28 SANEF also acts in the interests of its members, as contemplated in

. ”

30

31

section 38(e) of the Constitution.

MMA is a not—for—p.rd;‘it orgénisation that has been moﬁiibring tl;e”media

since 1983. MMA's oblectives are to promote the development of a free, fair,

ethical an& critical media cu!tura In South Africa and the rest of the continent.

29,1

29.2

29.3

The three key areas MMA seeks to address through a human rights-
based approach are media freedom, media ethics and media quality.
MMA is tha only independent organisation that analyses and

engages with media from a human rights perspective.

MMA has a longstanding history in media monitoring and direct
engagement with media, civil society organisations and citizens, and

promoting media freedom and the right to free expression.
3

MMA has participated, as a party and as an amicus curiae, in several

matters about the right to freedom of speech In South African courts'

at all levels.

SANEF is a voluntary association of South Africa's most senior print,

magazine, broadcast and other electronic media editors and media

educators.

SANEF’s objeciives, as set out in SANEF's Constitution, Include:

311

the promotion of access to and dissemination of information in the

media and a free independent and pluralistic press;

|08
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33

34
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31.2  nurturing and deepening media freedom as a democratic value;

109

31.3 serving as a forum fo promote the common interests of its

‘members; and-

314 defending media freedom through all available institutions, including

the Constitutional Courl.

SANEF has a direct and substantial interest in the outcome of the present
proceeding;s as they will directly affect the type of information and
commentary that may lawfully be published by its members and by the media
as a whole about any maladministration, corruption' and fraud in relation to
grants made by the Commission. SANEF has been involved in severa|
chailer';ges fo the constitutionality of statute and regulations that affected

freedom of media.

The right to freedom of expression is a right in the Bill vof Rights (section 16 of
the Constitution). In' terms of section 38 of the Constitution, MMA and
SANEF may approach the court whenever a right in the BIlf of Ricjhts has
been infringed or threatened. am advised and submit that regulation 8(1)(c)

violates the right to freedom of expression,

MMA and SANEF bring this application on their own behalf In terms of
section 38(a) of the Constitution and in the public interest in terms of
sectlion 38(d) of the Constitution, SANEF also acts in the interests of its

members, as contemplated in section 38(e) of the Constitution,
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36 i submit that MMA and SANEF have the requisite legal standing to launch

this application and seek the relief specified in the notice of motion.

 GONSOLIDATION

36 MMA and SANEF seek to consolidate this application with the United Civil

Society in Action application.

37 # MMA and SANEF's application te have regulation 8 declared
unconstitutional and invalid succeeds, United Civil Soclety in Action will not
be able fo rely on\regulaﬁon 8 in support of the relief it seaks against

GroundUp. The validity of regulation 8 is thersfore an issue that must be

determined in order to determine whether United Civil Society in Action is -

entitled to any relief against GroundUp.

38 | submit that;

38.1  There is a significant overiap of the issues of fact and law that must

be decided in the two applications.

38.2  There is a significant overap in the parties fo the litigation — the only

difference being that the Minister of Trade, Industry and Competition
is a necessary respondent in this application, as the Minister

responsibie for promulgating regulation 8.

38.3 It would not be sensible for the two ’applications to be décided

separately, as this would create the risk of confiicting judgments.




39

40

15

38.4 It would be convenient for this application to be consolidated with the

United Civil Socisty in Action appiication.

-

Therefore, | submit that this application should be consolidsted with the

United Civil Society in Action application.

[ now furn to address the relief that MMA and SANEF seek in this

application.

THE REGULATORY FRAMEWORK

41

42

43

44

The Lotteries Act regulates lofteries and sports pools in South Africa.

The Lotteries Act provides for a National Lottery, and esfablishes the
Commission as the entity tasked with snsuring that the Natianal Lottery and
sports pools are conducted with all due propriety and in accordance with the

law.

Section 13 of the Lotteries Act empowers the Commission to lssue a licence
authorising a person to conduct the National Lottery. In terms of
saction 14(2)(e) of the Lotterles Act, that licence must inclu;:le a condition
requiring the licensee to pay certain sums of‘ money to thé National Lottery
Distribution Trust ‘Fund (“the Fund®) or.to the Commission’s board (“the
board”).

The Fund is an entity created by section 21 of the Lotteries Act, which is

administered by the board. The board holds the Fund in trust for distribution

co A
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to worthy good causes. After the Fund's expenses have been paid,
prescribed percentages of the money in the Fund must be allocated for
charitable expenditure; the development of sport and recreation; and arts,

cuitllre and the national historical, natural, cuttural and architectural heritage.
45 | emphasise that the money in the Fund is public money,

45.1  The funds that are distributed are obtained through the payment of

licence fees and other amounts to the board and the Fund.

452 The board is required to table financial reports in Parfiament in
respect of distributed funds, in accordance with the provisions of the
Public Finance Management Act, 1 of 1999 ("PFMA”"). The
Commission is a national public entity in terms of Part A to Schedule
3 of the PFMA, and is thus bound to act in accordance with=the
PFMA.

45.3  The public thus has an interest in the manner in which the money in
the fund is spent, and in ensuring that it is distributed in accordance

with the law, and not misappropristed or otherwise misused.

46 The funds are distributed to worthy good causes through independent
committees called distributing agencies, which are appointed in terms of the
Lotteries Act. The distributing agencies are responsible for considering,

evaluating and deciding applications for grants or recommendations of

7
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funding of worthy good causes received from the Commission. Distributing

agencies also prepare reports oh granis already awarded.

47 The Minister has promulgated the regulations, pertaining to .disfribl']ting

agencies, in terms of section 60 of the Loiteries Act.

48 Regulation 8 provides as follows:

(1)} Subject to the Constitution, the Promotion of Access fo
Information Act, 2000 (Act 2 of 2000), the Promotion of
Administrative Justice Acl, 2000 (Act 3 of 2000) and the
Protected Disclosures Act, 2000 (Act 26 of 2000), no person
may in any way-

(a)  disclose any information in connection with any grant
application or a grant itself:

(b)  disclose the contents of a report contemplated in
regulation 6(1); or

fc)  publish any information obtained in contravention of
paragraph (a) or (b); unless-

(i) ordered fo do so by & court of law;

(i)  making a bona fide confidential disclosure or
publication to the Minister, the Pubiic Protector,
Paifiament or a commitlee designated by
Parliament, a member of the South African
Police Setvice or the national prosecuting
authority;

(i} the juristic person who made & grant application
and the board consent thereto in writing prior to
that disclosure or publication; or

(i) provided for in these Regulations.

{2) An agency, a person appointed fo an agency or any person
rendering services fo an agency in whatever capacity may not
in any way disclose any information in raspect of or comment
upon a grant application or a grant itseff unless authorised
thereto in writing by the Minister or the chairperson of the
board, -

(3} Any person who contravenes subregulation (1) or (2) shall be
gulty of an offence and liable to a fine or to imprisonment or
to both a fine and imprisonment,*

W\
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49  The sifect of regulation 8§ is that:

50

51

48.1

49.2

49.3

48.4

Ne person may disclose any information in 'connectfon with any grant

application-or & grant itself (regulation 8(1)(a}); -

No person méy disclose the contents of a report submiited to the

board by a distributing agency (regutation 8(1 (b)),

No person may publish any information disclosed in contravention of
these non-disclosure provisions unless ordered to do so by a court of
law; making a confidential disclosure; with the consent of the juristic
person who made a grant application and the board; or otherwise

provided for in the regulations (regulation 8(1)(c)).

No agency or person appointed to an agency may disclose any
information in respect of or comment on a grant application or a grant
itself unless authorised in writing by the Minister or the Chairperson of

the Board (regulation 8(2)).

A breach of any of these provisions Is a criminal offence (regulation 8(3)).

I emphasise that the phrase “any information in connection with any grant

application ora grant itself” is extraordinarily wide, It includes, for example:

51.1

51.2

51.3

the identity of the grant applicant or recipient;

tha relationship between the grant applicant or recipient and

members of the Commission or distributing agency;

the amount of money paid to a grant recipient;

\4
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516 the theft of grant funds by recipients;

19

51.4 the projact towards those grant funds were intended to be directed;

51.5 whether any of the funds were in fact spent on the intended projects;

51.7 the corrupt payme'nt by grant reéipients to members of the

Commission or a distributing agency; and

51.8  any other information in connaction with that grant application or the

grant itself,

Regulation 8 accordingly criminalises the disclosure and publication of a
wide range of information, and has a severe chilling effect on expression. It is

draconian and severe. | explain this in more detail below. .

In addition, regulation 8 has no basis in the Lotteries Act. Section 67 of the

Lotteries Act regulates access to information. It prohibits the disclosure or

| publishing of certain information: however, the prohibition in section &7 is

limited to “any information submitted by any person in connection with any

application for any licence, certificate or appointment under this Act’, The

prohibition therefore does not apply to information about grant applicants or

beneficiaries, since they are not applicants for any license, certificats or
appointment under the Lotteries Act. | discuss the impiications of section 67
for the constitutional validity of regulation 8 in more detail iater in this

affidavit.

-
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THE EFFECT OF REGULATION 8

54

55

Regulation 8(1){c} criminalises the disclosure and publication of a wide range

- of information. These disclosures and.publications will often be necessary in .. .

the public interest fo expose corruption and malfeasance with regard to

National Lottery funds.

For example:

55.1  On 28 January 2018 a news report was published detailing how
“millions of Rands meant to be spent on projects in Limpopo were
unaccounted for. (Originally published at wyww timeslive.co.za on
27January 2018) The news report details how the Comnﬁss]on set

out to proactively fund projects in the Limpopo province through
conduit companies that would retain some of the money meant for
certain projects, As a result, the projects were incomplete. A copy of

the news report is attached to the Commission's answering affidavit

in the United Civil Society in Action application, marked “TCM3",

55.2 On 19 November 2019 a news report was published detalling an
instance of abuse of power where an officer resfmnsible for
monitering and evaluating grants was suspended after he had
refused {o approve a grant.f'c’t an applicant that that not fulfil the
requirements for receiving a grant. The official was expected to
approve a grant to & conduit non-profit arganisation fronting for an
organisafion that did not qualify for the grant in terms of the

Commission’s policles. A copy of the news report is attached to the
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Commission’s answering affidavit in the United Civil Society in Action

application, marked "TCM7".

On 21 February-2020: a -news report was published detailing how - -

funds {R13.million} were approved and allocated for a project that did
not exist after six years from when the funds waere approved. A copy
of the news report is attached to the Commission's answering
affidavit in the United Civil Society in Action appli;';aﬂon, marked

"TCM8".

On 21 February 2020 a news report was published detalling how an
organisation owned by a member of one of the Commisgsion's
distribution agency received R8.5 million grant and refused to
account for how the grant was used. A copy of the news report is
attached to the Commission's answering affidavit in the United Civil

Society in Action application, marked “TCM9",

56 These stories:

56.1

56.2

Are all clearly in the public interest and expose sigﬁiﬁcant wrongdsing
and corruption in the distribution of public funds. They are accordingly
at the core of the protection .of expression contained in section 16 of

the Constitution.

Contain the details of the grant beneficiaries that operated as
cenduits and misappropriated funds meant for other projacts, The
ultimate or intended beneficiaries were also named as it was

essential to confirm that the projects for which the funds were
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approved and granted remained incomplete notwithstanding thé
payment of the funds needed for the projects. There are also
instances where there are mdlcatsons of conﬂlcts of mterests where
organzsations afﬁilated to members of dtsmbutlon agencies and
members of the Commission's board {or their relatives) were
receiving granis from the Commissien. This information is essential fo

the credibifity and newsworthiness of the stories.
56.3 Appear to be uniawful in terms of regulation 8 because they include

Information in connection with grants.

This ilustrates the draconian impact of regulation 8, which oparates fo
prohibit the publication of public interest journalism on the misuse of public

funds,

This severe impact Is not merely theoretical. The Commission actively makes

use of regulation 8 to stiffe public interest reporting and to undermine -

transparency and accountability.

First, the Commission relies on regulation 8 to attempt to silence critical

reporting.

59.1  The Commission has instructed its attorneys of record, Malatji & Co
Incorporated, to send letters to GroundUp, attached, marked
“TCM33” and "TCNI34" to the Commission's‘answering affidavit in the
United Civil Society in Action application and to GroundUp's

answering affidavit, marked "“NG32" and *“NG33",
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in those letters, the Commission threatens GroundUp and Joseph

with criminal charges based on alleged breaches of regulation 8

unless |t ceasas further pubhcahons and retracts all pubhcat:on of

information that contravenes regulatlon 8.

Second, the Commission relles on regulation 8 to refuse to disclose

information sought from it in terms of the Promotion of Access to information

Act, 2 of 2000 (‘PAIA?).

60.1

60.2

60.3

60.4

During 2018 GroundUp relied on the provisions of PAIA to request
information from the Commission, However, relying on regulation 8,
the Commission rejected the requ;ast for information in terms of PAIA
(at paragraphs €8 to 68 of GroundUp's answering affidavit in the

United Civil Society in Action application).

Copies of letters dated 3 September 2018 and 6 November 2018
detailing reasons for declining requests made in terms of PAIA are
attached to the Commission's answeriné; affidavit In the United Chvil
Society in Action application, marked "TM28" (annexures “B* and “C”

of “TM26"),

It is therefore clear that, far from treating regulation 8 as being
“subfect to" PAIA, the Commission regards it as a ground for refusal

to make disclosures under PAIA.

GroundUp's attempts to appeal against these refusals wera
unsuccessful (at paragraphs 66 to 58 of GroundUp's answering

affidavit in the United Civil Society in Action application).

|19
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80.5 This makes a nonsense of the Commission’s contention that the
regulation is constitutionally compliant because it is preceded by the
phrase "subject fo :‘he Const:tuﬂon, the Promoﬂon of Access fo
!nformatlon Acl, the Pmmotfon of Admmrstratrve Just:ce Act and theavw -

Protected Disclosures Act.”

60.8 As a matter of fact, the Commission relies on regulation 8 to refuses
legitimate PAIA requesis, thus subverting its duties of openness and

transparency.

REGULATION 8 IMPERMISSIBLY LIMITS EXPRESSION

61 The Constitution guarantees the right to freedom of expression in

section 18(1) in the following terms:

"Everyone has the right to freedom of expression, which
includes—

(a) freedom of the press and other media;

(b) freedom to receive or impart information or ideas:
(c} freedom of artistic creativity: and

(d) academic freedom and fraedom of scientific research.”
{emphasis added)

62 Regulation 8 is unconstitutional in that it violates the right to freedom of
expression, contained in section 16(1) of the Constitution. In particular,

regufation 8-

62,1 unjustiﬂab!y infinges the right to freedom of the press and other

media, contained in section 16(1)(a) of the Constitution; and

AT LA AL, B AL LA B e A A A O




62.2

25

unjustifiably infringes the right to freedom to receive or impart

information or ideas contained in section 16(1){b) of the Constitution.

Regulation 8 limits the right fo fraedom of expression

63

| am advised and submit that the right to freedom of expression in

section 18(1) of the Constitution includes the right of the media to publish

information on matters of public interest. it also includes a coroilary right on

the part of members of the public fo receive informgtion on matters of public

Interest.

83.1

83.2

63.3

The constitutional guaraniee of a free press is not 6ne that 1= made
for the protection of the special interests of the media. Rather, press
freedom s constitutionally protected in the Interesis of broader

society,

The media bears an obligation to provide the public both with
information and with a platform for the exchange qf ideas, which is
crucial to the development of a democratic culturé, Section 18 of the
Constitution thus asserts and protects the media in the performance

of their obligations to the broader sociaty.

The role of the media in a democratic society inciudes informing the
public about how our government is run. This information may very
well have a bearing on elections. The media therefore has a

significant influence in a democratic state. This carries with it the
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responsibility to report accurately. Access to information is crucial to
accurate recording and to imparting accurate information to the

public,

634 The freedom of the press is thus imperative in two fundamental
respects in a democracy. first, the ability of the public to hold
accountable those in power and, sacond, the abifity of the public to

be informed on matters of public interest.

63.5 The freedom of the press and other media would have no itility if that
fresdom did not include as a corollary the right of persons to obtain

and read news on matters of public interest.

The matters of public interest an which the media has the right to publish
information (and the public has the right to recelve lnformétion) must, of
necessity, include information about suspected itregularities  and
maladministration in organs of state and misuse and misappropriation of
public funds. These are matters of significant public interest, and on which

the public, in a democratic state, has the right to be informed.,

Regulation 8 prohibits the disciosure of any information in connection with
any grant a&ppiicavtion or a grant itself and the publication of information
obtained in contravention of that prohibition, unless one of a limited set of
exceptions set ‘out in regulation 8(1)(c) applies. Notably, publication of

information in the public inferest is not an exception listed in regulation

8(1)(c). Contravention of regulation 8 carrigs criminal sanction. %
“ !t/

cl




27

86 This is self-evidently a significant limitation on the right to freedom of

expression,

66.1

67

66.2

66.3

Information in connection with a grant application or grant award may

well be information that it is in the public interest to disclose and
publish. For instance, such information may evidence corruption or

maladministration in the manner in which public funds are distributed.

‘These aré matters of significant public importance. Yet, rqgulation 8

prohibits the disclosure of this information, regardless of whether

such disclosure is in the public interest.

Regulation 8 precludes the disclosure of information in particular to
Jeurnalists, and the publication of that information by journalists,
notwithstanding that there may be significant public interest in the

disclosure of that information,

Regulation 8 thus limits both the right of the media to publish
information on matters of public interest, and the right of members of

tha public to receive information on matters of public interest.

The effect of regulation 8(1)(c) is to stifle reporting on issues of public

interest,

87.1

The provisions throw a veil of secrecy over lottery grants, including

the process of considering and awarding grants, the amount of

122
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87.3

67.4

67.5

67.68

28

money paid out pursuant to such grants, and whether the grant

moneys are appllied for their in:ien'ded purpose.

- They prohibit the-disclosure. and publication of information relating-to

the distribution of public funds, for public purposes:

Transparency and accountability are critical in the context of the
distribution of expenditure of public funds. These principles serva to
inhibit corruption.” In no other context is it permissible for the
recipients of pubI{c funds for public purposes entitled to aﬁonyn;fty or

privacy in respect of the recelpt of those funds.

The Commission reveal!'ﬁgly compares the recipients of grants to the
winners of loiferies saying that both are entifled to their privacy (at
paragréph 31 of its answering affidavit in the United Civit Society in

Action application).

But there is a fundamental difference between the winner of a lottery
(who is entitled to have the fact that they have come into a huge
amount of money by virtue of luck, which they may spend as they
wish, kept private) and the recipient of a grant in terms of the

Lotteries Act,

The recipient of the grant has not won a loftery o_f funds in respect of
which he is entitled to do with what he wishss. He has been éllocated
funding from a public resource to perform a public function on behalf
of the public. Far from beihg entitled to privacy and confidentiality in

respect of thoge funds, he or she is required to account for them and

<L,
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to behave transparently and openly in regard to the funds. There is

accordingly no legitimate privacy interest sought io be protected i'aere.

‘68 Moreover, the provisions have a substantial chilling effect. The fear of

criminal prosecution created by the sections has the result that—

68.1 sources are less likely to provide valuable infarmation fo

journalists; and

68.2 editors and jburnalists are less likely to investigate and publish stories

about malfeasance in the area of lottery grants.

In this context, it is absolutely critical that the media be permitted, on behalf
of the public, to discover and publish information pertaining to grants and
grant applications that is in the public interest come to light, such as

allegations of corruption and malfeasance.

The information that regulation 8 prohibits the media from publishing is
information that lies at the heatt of the right to free expression. Members of
the public are entitled to know how public funds are spent. The media are
entitied (and duty bound) to scrutinise the spending of public funds, and to
inform the public on these issuss. This is &t the very core of the entitlement
of fres expression which is protected by section 16 of the Constitution. No
grant recipient is entitled to secrecy in respect of their re‘ceipt and use of

public funds.

\\J"'u
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This is clear from the GroundUp stories, which. the Commission seeks to

suppress by applying regulation 8. These stories are stories of signiﬁcant

pubhc mterest relatmg to issues of corruptmn and the theft of publlc funds

For reguiatlon 8 to purport to prohlbit — and indesed criminalise ~ tha
disclosure and publication of such stories, is a far-reaching and draconian
limitation on expression. Such a prohibition has no place in a democratic

state.

In addition, regulation 8 is inconsistent with a series of internationat

instruments which South Affica has committed itssif io,

721 South Africa is a founding pariner of the Open Government
Partnership which promotes accountable; responsive and inclusive
governance through proactive disclosure of information and

protecting the right to Information. |

72,2 Througr; its membership of the Open Government Partnership South
Africa has recognised the importance of the right of access to
information which permits access to justice and allows citizens to

claim what is rightfully theirs.?

72.3 In 2019 the African Commission on Human and Peoples Rights
adopted the Declaration of Principles an Freedom of Expression and

Acgcess to Information in Africa. Regulation 8 is inconsistent with the

'su*! apel rshi Jor sfloining-oqpiopen-governmsnt-decla
2 DS l§ olicy-arealiaht-4o-In ton/
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Declaration as a whole and in particular with Principle 29 which

provides:

. 'Frinciple.29. Proactive disclosure .~ |, C e e
1. Public bodies and relevent private bodies shall be required,

even in the absence of a specific request, fo proactively
publish information of public inferest, including information
about their functions, powers, structurs, officials, decisions,
budgets, expenditure and other information relating o their
aclivities.

Proactive disclosure by relevant private bodies shall apply fo
activities for which public funds are utifised or public functions
or services are performed,

information required to be proactively disclosed shail be
disseminated through all available mediums, including digital
technologies. In particular, States shall proactively publish
information in accordance with intemationally accepted open
dala principles.”

The limitation Is not justifiable in terms of section 36 of the Constitution

73

74

demonstrate:

In all the clrcumstances, the applicants have, I submit, at the very least
demonstrated that the impugned provisions limit the rights guaranteed by

section 16(1) of the Constitution.

Once that is so, it is for the respondents to seek 1o justify that limitation. To
the extent that they seek to do so in their answering affidavits, the applicants
will deal with that in reply. At this stage, | emphasise only that any attempt by

the respondents to justify “the fimitation cdncerned would have to

why a less restrictive means is not available, in the form of a
provision that permits disclosure and publication where to do so

would be in the public interest; and

|27
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74.2  why it is necessary fo cast a veil of secrecy over lottery grants, where

no other recipient of public funds requires or is entitled to such levels

of sacrecy.

75 I am advised and submit that there is no basis on which the limltaﬁon on the
right to freedom of expression brought about by regulation 8 can be justified

under section 36 of the Constitution:

75.1 The right to freedom of expression is extremely important and in

pariicular in this context where public funds are being scrutinised.

75.2  There is no legitimate privacy or other interest_sought to be protected
by the limitation. The recipients of grants are not entitled to secrecy in
respect of their receipt and use of public funds. They are the
recipients of public funds fo;:_:..public purposes and are subject to

scrutiny and duties of accountébi!ity in respect of those funds.

75.3 The impugned provisions could permit disclosure and publication
where it is in the public interest. This constitutes less restrictive

means fo achieve the same ends.

The reference fo PAIA does not save regulation 8

76 The Commission's position Is that regulation 8 only prohibits disclosures and
publications outside of the framework of PAIA. Provided information is
obtained in terms of PAIA, regulation 8 does not prohibit its disclosure or

publication. This is because regulation 8 is made expressly subject to PAIA.

cl /%/
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This approach does not save the regulation 8 from being unconstitutional.

Flrst PAIA does not regulate pub!mat:on it only provides for dr'scfosum of

-

documents Thls means that, even if mformation regardlng grants or grant

applications is obtained in accordance with PAIA, regulation 8 stil prohibits
the publication of that information. Making regulation 8 subject to PAIA thus

does not cure the limitation of the right to freedom of eaxpression.=

Second, the limitation of disclosure and publication to information 'obtained

through PAIA [s wholly inadequate to secure freedom of expression,

79.1  PAIAis a nototiously slow mechanism to obtain information. In order
to be valuable, news must be cument and up to date. Requiring
journalists to make use of the cumbersome and time-consuming
processes of PAIA will frequently result in news becoming stale, or

not being published at all,

79.2  There is no culture of disclosure in public or private institutions and

the vast majority of PAIA requests are simply refused without a .

proper basis, or partial or inadequate disclosures are made. The
- requester must then bring an intemal appeal, which is time
consuming and laborious, and usually again results in refusals or
inadaquate or incomplete disclosures. The only way to obtain legal
redress is then to bring litigation to compel disclosure, which is
expensive and time-consuming. As a result, PAIA is frequently used

to frustrate, rather than enhancs, access to information.
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79.3 it is critical that journalists be able to publish information received
from a range of sources, and in particular from sources within

orgamsat;ons The obtammg of documents through PAIA is not ah

adequate substttute PAIA is a h|ghly madequata and msufﬂcnent

substitute for information obtained from sources within organigations.

79.4 Joumnalists do not always receive information through . formal
channels or avenues provided for in law. Journalism Is aided by
cooperation of whistle-blowers who in aspiration for accountability

share Information about maifeasance and corruption in public

institutions and concerning the management of public funds. it is .

therefore impermissible to provide for an absolute ban on the

publishing of information received through these channeis.

78.5 This is an unqualified incursion into freedom of expression and the
right of access to information with the consequence of unreasonably
restricting freedom of expression and having a chilling effect on
editors because of the criminal sanction they are exposed to when

they publish the information.

80 As a result, it is not constitutionally permissible for the regulation to
cri_minaiise any publication or disclosure other than that which occurs through
the use of PAIA. | submit thaf the limitation of freedom of expression created
by regulation 8 is unreasonable and unjustifisble. it should be declared

unconstitutionat and set aside.
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REGULATION & IS UNCONSTITUTIONALLY VAGUE

81 The Commission says that regulation 8 complies with the Constitution, PAIA,

- the Promotion: of :Administrative Justice: Act-3-of 2000 (‘PAJA"). and.the. ..

Protected Disclosures Act, 26 of 2000 (“PDA"), because it is expressly stated

to be “subject to” the Constitution and thét legistation.

82 The proviso to regulation 8 cannot possibly save it from constitutional
invalidity, because it is utterly and unacceptably unclear what this provisc

means.

83 Where legislation limits rights in the Bill of Rights, it is required fo do so
cleatly. The nafure and extent of the limitation must be clear from the

provision.

84 However, it is simply impossible to know what it means to make reguiation 8

“subject to” the Constitution and the listed legislation.

84.1  Regulation 8 provides that it is “subject to” the Constitution. However,
what this means is entively unclear. All law is subject to the
Constitution. This Is the principle of constitutional supremacy, on
which our democratic state is founded. The effect of constitutional
supremacy is that any law — 'including a regulation — that |:s
inconsistent with the Censtitution is invalid. An unconstitutional and
invalid regulation .—~ such as regulation 8 ~ is not cured of
unconstitutionality simply becauss it is introduced by the truism that it

is "subject to the Constitution”.
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The criminal prohibition in regulation 8 is a patent and unjustifiable

infringement of the right to freedom of expression. The only way to

follows not to exist, or to be subject to an exception that it is not an
offence to disclose or to publish where it would be in the public
interest ta do so. The phrase “subject to the Constitution” cannot cure

the defact.

Regufation 8 also provides that it is subject to PAJA. As PAJA has no
applicability to the ciisclosure or publication of information

whatsoever, it is not éiear what this proviso is infended to mean.

Regulation 8 provides that it is subject to the PDA. But the PDA does
not extend to the publication of the information in the manner
contemplated (and prohibitad) in regulation 8(1)(c). The provisions of
the PDA apply specifically fo the relationship between the smployer

and an employee.

Reguiation 8 provides that it is subject to PAIA. In terms of PAIA, a
person may request "records” heid" by the Commission of the
distribution agency required to exsrcise or protect her rights %n the Bill
of Rights. However, PAIA does not ragulate the publication of
information that was not receiveci in terms of the processes
contemplated in PAIA. It is thersfore irelevant for purposes of

interpreting and applying regulation 8(1)(c).

While PAIA provides for disclosure of information under certain

circumstances, the .lack of clarity is fllustrated the way that the

el

render regulation 8 constituti'onatly’compliant is for the prohibition that




85

86

a7

37

Commission refuses to accade to PAIA requests on the ground of the

prohibition-on disclosure contained in regulation 8.

1t i "a\t:.c':t"JJ'rdi‘ng'lgr “éhtii’é!y uUnclear what thé intended effect of réndering

regulation 8 "subject {o” the Constitution, PAJA, PAIA and the PDA is.
Whether regulation 8 applies in a given circumstance, and to what extent, Is

made impermissibly vague by the proviso in regulation 8(1).

This is made worse by the fact that failure to comply with regulation 8 is a

criminal offence. Provisions creating criminal offences must be sufficiently
clear to allow people to know in advance what conduct is prohibited, so that
they might adjust their conduct accordingly. The proviso in regulation 8{1)
means that a person seeking to disclose information telating to grants or
grant applications cannot be certain in advance whether that disclosure is or
is not prohibited. This stifles expression, because, in the face of criminal
sanction, a person with such information is likely to em on the side of non-

disclosurs,

| am adviséd and submit that, if the intention of regulation 8 is to render
publication permissible where it is in the pubfic interest to do so, that should
be made expressly clear. MMA and SANEF accordingly seek relief to that

effact in the alternative.

;L M

\%%




38
REGULATION 8 IS ULTRA VIRES THE LOTTERIES ACT
Regulation 8 goes beyond what is permitted by section 67 of the Lotferies
Act
88 The Lotteries Act expressly deals with access to Information (and the

prohibition on the disclosure and publishing of cartaln information) in

section 67. Section 67 provides:

“(1) Subject to the Constitution, any legisiation which may bs
enacted in pursuance of sections 32 (2} or 33 (3) of the
Constitution or any other relsvant law, no person, including
the Minister, & member or employes of the board or the
Department, or a former member or employee of the board or
the Department, may-

(a)  in any way disclose any information submitied by any

person in connection with any apolication for any
licence, certificate or appointment under this Act or

(b)  publish any information obtained in contravention of
paragraph (a), unless ordered to do so by a court of
law or unless the person who made such application
consents thereto in writing.

(2) Any person who contravenes subsection (1) shall be gty of
an offence.” (emphasis added)

89 Thus, the Lotterles Act expressly addresses what limitations are to be put on
disclosure and publication of grant information. It prohiblis only the disclosure
and publicggg?n- of information submitted by any person in connection with |
any appiicaﬁon for any licence, certificate or appointment under the Lotteries

Act.

80 Section 67 therefore does not prohibit the public interest reporting of the kind
performed by GroundUp on the recipients of grants under the lottery. This is
because (a) grant recipients are not applicarits for licenses, certificates or

appointment under the Lotteries Act; and (b) the information published by
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GroundUp was not “information submitted by® the grant recipients in their

applications for grants,

In ‘ma;kir.l'g 'r;gui;ti;n Iaz:.'the(MinistJer hés‘goﬁé fa;" ’5;yon‘d what sechonS?
provides for. Regulation 8 applies to a much wider class of information and
criminalises a wider range of disciosures and publications than that which s
addressed in section 67. it is significantly more draconian and severe in its

sweaep than section 67..

Regulation 8 applies to ‘any_information in_connection with any grant
application_or a grant itself’. . This is a much wider category of information

and conceivably includes, for example:

82.1 the identity of a grant recipient;

82.2 the fact that a grant was awarded:;

92.3 the amount of the grant;

924  the purpose for which the grant was awarded; or

82.5 whether the grant mone} was spent for that purpose, or whether it

was stolen or misappropriated.

Regulation 8(1)(b) also prohibits disclosure of a report by a distributing

agency to the Commission, which is not prohibited in terms of section 67.

Reguiation 8(2) in addition prohibits an agency, person appointed to that

agency or someone rendering’ services to that agency from disclosing any

7
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information in respect of or commenting upon a grant application or a grant

itself unless authorised in writing by the Minister or the chairperson of the

board. This prohibition too goes far beyond that which was contemplated in

section 67 and creates an additional criminal offence which was not created

" by or contemplated in section 67. This prohibition is not made “subject to” the

Constitution or any other legislation.

The effect of regulation 8(2) is to inhibit any agency or an employee of an
agency from making available to the press or the public any information in
relation to a grant or a grant application on pain of criminal prosecution. This
has a self-evidently chilling effect on expression and is calculated to cast a

vell of secrecy over lofteties grants.

Section 67, by contrast, only preciudes publication of information submitted
by an applicant in connection with an application for a license, certificate or
appointment. Regulation 8 goes much further than that, and criminalises

disclosure and publication of vast swathes of information section 67 does not

-apply to. Regulation 8 therefore purports to expand and extend the

prohibition contained in section 67 of the Lotteries Act.

It is not permissible for the Minister, through regulations, to expand and
extend the criminal prohibition contained in section 67 of the Lotteries Act. |
submit that regulation 8 is uftra vires the Lotteries Act and invalid for this

reason alone.

1% 6
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Regulation 8 goes beyond the Minister's powers in terms of section 60

98

The Minister purports to have enacted regulation 8 in terms of section 80 of

. ‘the Lotteries Act, e -

99

100

101

102

.

Section 60 provides for the regulation of the conducting of the National
Lottery or sports pools, ;lnd the procedures for a review against decisions
regarding applications for grants — amongst other things — but does not
contemplate the promulgation of regulations prohibiting the disclosure and

publication of grant appiicants’ information.

Though section 60{d) permit:; the making of regulations regarding “any other
process that facilitates the efficient and effective application for grants and
the distribution thereof,” regulation 8 cannot be interpreted as falling within
this provision. Prohibiting the disciosure and publication of information
relating to grants and grant applications in the public interest in no way

facilitates the efficient application for or distribution of grants,

The blanket prohibition of the disclosure and publit':ation of information
relevant to the management and expenditure of funds by the Commission is
also inconsistent with sections 2A and 10 of the Lotteries Act, which requires
that the Commission zind the board of the Commission apply the principles of

openness and transparency.

In promulgating reguiation 8, the Minister thus acted ultra vires her powers

under section 80 of the Lotteries Act. By failing to act within the ambit of

£
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section 60, the Minister also breached section 92(3)(a) of the Constitution. In

terms of section 2 of the Constifution, the application of regulation 8{(1)(c) Is

invalid _bgcause it i§ incon_sistent with t!:le Constitution. _ .

103

If this Court finds that regulation 8 is uitra vires, it must grant the primary

relief sought by the applicants and set the reguiation asids in its entirety.

REMEDY

104

105

The primary remedy sought by MMA and SANEF is the sefting aside of

regulation 8. t submit that this would be just and equitable because:

104.1 Regulation 8 is an unjustifiable and unconstitutional limitation of

expression that serves no legitimate purpose.

104.2 The narrow prohibition created by section 67 of the LoHteries Act
makes adequate provision for any limitation of access to information

under the Lotteries Act.

104.3 As a result of the existence of section 67, setting aside regulation 8

would not result in any lacuna in the regulatory environment.

In the aiternative, and only if the Court is not inclined to set aside reguiation 8
in its entirety, | submit that this Court should deciare that regulation 8 is
invalid to the extent that it fails to provids for a defence of publication in the

public interest; and read such a defence into regulation 8,

aL/%y/
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105.1 | am advised that if the court finds that requlation 8 s -

unconstitutional, the court has the discretion to make any approptiate

order that is just and equitable in the circumstancss.

105.2 The appropriate remedial measure is to read words into
regulation 8(1)(c) to include a public interest exception, to allow for
publication of the information when that disclosure is in the public

interest,

105.3 | submit that the following underlined words should be read into

regulation 8(1)(c):

v« ., N0 person may in any way—

(a) disclose any information in connection with any grant
application or a grant itself:

(b) disclose the contents of a report contemplated in
regulation 6 (1); or

(c) publish any information obtained in contravention of
paragraph (a) or (b); unless—

(i} ordered to do sa by a court of law;

(f} making a bona fide confidential disciosure or
publication to the Minister, the Public Protector,
Parfiament or a committee designated by Parliament,
& member of the South African Police Service or the
national prosecuting authority;

(i} the juristic person who made a grant application and
the board consent thersto in writing prior to that
disclosure or publication; er

(iv) provided for in thess requlations:; or ,
{v) the publication is in the public interest *
106 | note that the altemative, réading-in relief, only creates an exception for

publication of information in the public interest. The ‘disclosurs of that

information would remain prohibited. | submit that this is far from satisfactory.

|59
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- itis for this reason that this relief is sought only in the alternative, and only if

the Court is not inclined to set aside regulation 8 in its entirety,

| 107 For this reason, and to the extent that the regulation may be capable of being

read restrictively, in the further alternative the applicants seek an order
declaring that regulation does not prohibit any disclosure or publication that

is in the public interest,

WHEREFORE, the MMA and SANEF pray for the relief set out in the notice of

motion,

WILLIAM BIRD

| hersby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of the deponent's knowledge both true and
correct. This affidavit was signed and swom to before me at SES;  on
this the day of JULY 2020, and that the Regulations contained in Government
Notice R.1258 of 21 July 19872, as amended by R1648 of 19 August 1977, and as
further amended by R1428 of 11 July 1989, having been complied with,
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REPUBLIC OF SQUTH AFRICA
THE ART HOUSE, No. 4, 4ih. AVENUE
PARKHURST, JOHANNESBURG

e C

NG




\4 |

iN THE HIGH COURT GF SQUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO:

s

I the application of

THE TRUSTEES FOR THE TIME BEING OF
~© ', " MEDIAMONITORING AFRICA TRUST "

SOUTH AFRICAN NATIONAL EDITORS' FORUM .~

LEeat

. First Applicant "%

e,

" UNITED CIVIL SQGIETY IN ACTION

GROUNDUP

ad e X N
= i

NATIONAL LOTTERIES COMMISSION
DE AND INDUSTRY

!

MINISTER OF TRA

s E: %‘E' R ﬁ‘@;‘?‘@ ]
ersigned -

Jthe und

e Fag

.




2

3 The facts to which | depose are true and correct, and, unless apparent from

the context, are within my knowledge.

4 1 have read the founding affidavit by WILLIAM BIRD {("the foundmg

N . - s . . B L e .. -

T 'fafﬂdawt")

5 I confirm that SANEF has autharised me to authonse William Blrd the

'\.r

Dlrector of the first apphcant to bring this, appilcatucn on behalf of SANEF

8 1 further confim thie contents of the founiding affidavit insoféf'és they relate to

SANEF. ' gt

i hereby cerufy that the- deponent knows and understahds_.the contents, ‘of fhis
affidavit and that it is to the best of e depongnt's, knowledge %
- correct, Is'afﬁdawt yas sigried and sworn to, bafore ma at %,

: cc?mmssmgafn o# omas .
ull.iames; - {4 S
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MINISTER
TRADE, INDUSTRY AND COMPETITION
REPUELIC OF SQUTH AFRICA

Private Bag X84, PRETORIA, 0001, the dtic Campus, 77 Melnlies Street, Sunnyside, 0002, Tek (012) 304 480, Fax: +27 12 394 0337
wwivthedtio.gov.za

22 June 2020

Prof NA Nevhutanda

The Chairperson: National Lotteries Commission
Biock B, Hatfield Gardens

333 Grosvenor Street

Hatfield

0083

Dear Prof Nevhutanda
Publication of beneficiary information

| refer to the various requests by Members of Parliament for information relating to the
beneficiaries of various monies administered by the National Lotieries Commission,
and to the NL.C's view on confidentiality of information.

The purpose of this letter is to record my disagreement with the approach adopted by
the National Lotteries Commission to the publication of beneficiary information by the
Commission and o request to have a change effected in the current practice of the
Ni.C.

This issue arises out of the interpretation of Regulation 8 of the Regulations Relating
to Distribution Agencies made in terms of section 60 of the Lotteries Act 57 of 1997
("the Act”) in February 2001.
Regulation 8 provides that —

‘8. Security Information —
(1) Subject to the Constitution, the Promotion of Access fo
information Act, 2000 (Act No. 2 of 2020), the Promotion of
Administration Justice Act, 2000 (Act No. 3 of 2000) and the
Protected Disclosure Act, 2000 (Act No. 26 of 2000}, no
person may in any way-

{a) disclose any information in connection with any grant

application or a grant itself; Cl
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{b} disciose the contents of a report contemplated in regulation
6(1); or

(c) publish any information obtained in contravention of
paragraph (a) or (b}; unless-

(i) ordered {o do so by a court of faw;

(i)  making a bona fide confidential disclosure or
publication to the Minister, the Public Protector,
Parliament or a commitiee designated by
Parfiament, a member of the South African Police
Service or the national prosecuting authority;

() the juristic person who made a grant application and
the board consent thereto in writing prior fo that
disclosure or publication; or

(iv)  provided for in these regulations.

(2) An agency, a person appointed fo an agency or any person
rendering services to an agency in whatever capacity may not
in any way disclose any information in respect of or comment
upon a grant application or a grant itself unless authorised
thereto in writing by the Minister or the chairperson of the

- board.

(3)  Any person who contravened subreguiation (1} or (2) shail
be guilty of an offence and fiable to a fine or to imprisonment
or to botfi a fine and imprisonment.”

The NLC has adopted the view that Regulation 8 prohibits the sharing of information
relating to beneficiaries including their names, NPO numbers, grant amounts allocated
to them including the dates when franches in which respect of these amounts are paid.
It advised the Parliamentary Portfolio Committee that it had received a legal opinion
from its attorneys adopting this approach and circulated a copy of this opinion to the
Committee in ‘February 2020.

I have taken legal advice on this issue and disagree with this conclusion.
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Firstly, this approach is in clear conflict with the emphasis that the Act places on the
importance of the principles of openness and transparency in the administration of the
National Lottery.

Section 2A(1) of the Act provides —

‘(1) The Commission shall, applying the principles of openness and transparency,
exercise the functions assigned to it in terms of this Act by the Minister, Board or any
other law,”

Similarly, Section 10 deals with the functions of the Board stating that the Board must
ensure that the Commission applies the principles of openness and transparency
when performing its functions.

The prohibition on disclosure in Regulation 8 is drafted in similar terms to section 67
of the Act. Section 67 applies to the disclosure of any information in connection with
an application for any license, certificate or appointment under this Act. It is evident
that Regulation 8 was enacted to extend the approach of section 67 to the disclosure
of information concerning grants and grant applications.

The rationale given for the interpretation of Regulation 8 is that the names of
beneficiaries shouid not be disclosed to protect beneficiaries from the prospects of
extortion or other criminal activities. In addition, the opinion received by the NLC refers
to the publication of defamatory statements concerning the NLC and beneficiaries of
grants in relafion to the pro-active funding activities of the NLC.

In my view, neither the possibility of certain beneficiaries being exposed to criminat
threats nor press reporting, whether defamatory or not, justifies a prohibition on the
naming of beneficiaries. There are numerous other legal remedies available to deal
with these eventualities.

A simiar approach to the Regulations is adopted in memorandum to me by the United
Civit Society in Action received, 5§ March 2020, who suggest that the naming of NLC
beneficiaries is illegal. They write as follows —

“Qur personal information is profected by this Act, and the Nalional Lotteries
Commission and the Minister of Trade and Industry have to comply with the
requisite of this Act in full, that for private information to be disclosed publicly
should be done so only after folfowing the Act, which unfortunately have not
been followed.” CL
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The effect of this argument is that the identity of a beneficiary under the Act cannot be
publicly disclosed, unless the beneficiary consents thereto or a court has ordered
disclosure.

Alist of beneficiaries was previously included in the NLC's Annual Reports. However,
with effect from the 2018/19 financial year, the NLC stopped including beneficiary
information in its Annual Report on the basis that this would amount to a breach of
Regulation 8. It is perturbing the NLC has altered its interpretation of Regulation 8.

in my view, Regulation 8 does not prohibit the disclosure of the identity of the
beneficiaries. The names of beneficiaries do not constitute a part of a grant application
or a grant. Had the Minister who published the regulations intended for Regulation 8
to prohibit the disclasure of the identity of beneficiaries of public funds, one would have
certainly expected that such a prohibition would have been explicit in the Reguiation.

While | accept that the practice of listing beneficiaries were named in Annual Reports
for many years does not amount to a legal precedent, the fact that this interpretation
was assumed by all stake- holders to be correct for almost 20 years is an indication of
how tortured the revised interpretation of Regulation 8 adopted by the NLC is.

The absurdity of this construction is also revealed when it is applied o the language
of section 67. Section 67 would have to be interpreted as meaning that the name of
an applicant for a licence, certificate or appointment in terms of the Act could only be
named with its consent.

In response 1o a request by the Director-General to receive a list of pro-actively funded
projecis for 2016-2018, the Commissioner disclosed the list to the Minister in terms of
Regulation 8. However, in the letter dated 31 January 2020, the Commissioner stated

"It is noteworthy that the information provided is classified as SECRET in line
with the NL.C’s Information Classification and Management Policy. The confents
of the information provided are deemed fo be beneficiary information and the
NLC, as the custodian of this information, are obliged to ensure that information
shalf not be reproduced, used or disclosed in any manner in accordance with
applicable legisfation”,

The [etter goes on fo quote the text of Regulation 8 of the Distribution Agencies
Regulations as the basis for this approach.
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To the extent that the NLC is also seeking to rely on the Protection of Personal
information Act 4 of 2013 (“the POPI"} as a basis for not disclosing the names of
beneficiaries, | am advised that POPI is not yet in effect and, in any event, would not
prevent the publication of this information.

The classification of the list of pro-actively funded projects as "SECRET" is not
warranted by any legislation and is in clear breach of the obligation of the NLC.,

It is my considered view that the NLC has adopted an interpretation of Regulation 8
thatis incorrect. The names of beneficiaries are not information about a grant or grant
application as contemplated by Reguiation 8. Regulation 8 does not justify altering
the long-held practice of publishing the names of beneficiaries in the Annual Report.
The publication of such a list is consistent with the clear requirements of the Act for
open and transparent governance as referred to abova.

! therefore, call upon the NLC to resume the practice of publishing the names of
beneficiaries and that such information include those who receive funds for pro-
actively funded projects.

Yours faithfully

EBRAHIM PATEL
MINISTER OF TRADE, INDUSTRY AND COMPETITION
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MINISTER
TRADE, INDUSTRY AND COMPETITION
REPUBLIC OF SOUTH AFRICA

Private Bag X84, PRETORIA, 0001, the dilc Campus, 77 Meintjles Street, Sunnyside, 0002, Tel: (012} 394 1480, Fax: +27 12 394 0337
www.thedtic.gov.ze

22 June 2020

Prof NA Nevhutanda

The Chairperson: National Lotteries Commission
Block B, Hatfield Gardens

333 Grosvenor Street

Hatfteld

0083

, Dear Prof Nevhutanda
Publication of beneficiary information

1 refer to the varlous requests by Members of Parliament for information relating to the
beneficiaries of various monies administered by the National Lotteries Commission,
and to the NL.C's view on confidentiality of information.

The purpose of this letter is to record my disagreement with the approach adopted by
the National Lotteries Commission to the publication of beneficiary information by the
Commission and {o request to have a change effected in the current practice of the
NI.C.

This issue arises out of the interpretation of Regulation 8 of the Regulations Relating
to Distribution Agencies made in terms of section B0 of the Lofteries Act 57 of 1897
(“the Act”) in February 2001,
Regulation 8 provides that —

8.  Security Information —
(1) Subject to the Constifution, the Promotion of Access fo
Information Act, 2000 (Act No. 2 of 2020), the Promotion of
Administration Justice Act, 2000 (Act No. 3 of 2000) and the
Protected Disclosure Act, 2000 {Act No. 26 of 2000}, no
person rmay in any way-

{a) disclose any information in connection with any grant

application or a grant itself; L
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(b} disclose the contents of a report contemplated in reguiation
6(1); or

(c) publish any information obltained in contravention of
paragraph (a) or {b); unless-

(i) ordered to do so by a court of law;

()  making a bona fide confidential disclosure or
publication to the Minister, the Public Protecior,
Parliament or a commitiee designated by
Parliament, a member of the South Afiican Police
Service or the national prosecuting authority;

(1)  the juristic person who made a grant application and
the board consent thereto in writing prior to that
disclosure or publication; or

(fv)  provided for in these regulations.

{2) An agency, a person appointed fo an agency or any person
rendering services to an agency in whalever capacity may not
in any way disclose any information in respect of or comment
upon a grant application or a grant itself unless authorised
thereto in writing by the Minister or the chairperson of the
board.

(3)  Any person who contravened subregufation (1) or (2) shall
be guilty of an offence and liable to a fine or to imprisonment
orto both a fine and irprisormment.”

The NLC has adopted the view that Regulation 8 prohibits the sharing of information
relating to beneficiaries including their names, NPO numbers, grant amounts aflocated
to them including the dates when tranches in which respect of these amounts are paid.
It advised the Parliamentary Portfolio Committee that it had received a legal opinion
from its attorneys adopting this approach and circulated a copy of this opinion to the
Committee in ‘February 2020,

I have taken legal advice on this issue and disagree with this conclusion.
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Firstly, this approach s in clear conflict with the emphasis that the Act places on the
importance of the principles of openness and transparency in the administration of the
National Lottery.

Section 2A(1) of the Act provides —

‘(1 The Commission shall, applying the principles of openness and transparency,
exercise the functions assigned to it in terms of this Act by the Minister, Board or any
ofher law,” :

Similarly, Section 10 deals with the functions of the Board stating that the Board must
ensure that the Commission applies the principles of openness and transparency
when performing its functions.

The prohibition on disclosure in Regulation 8 is drafted in similar terms to section 67
of the Act. Section 67 applies to the disclosure of any information in connection with
an application for any license, certificate or appointment under this Act. It is evident
that Regulation 8 was enacted to extend the approach of section 67 to the disclosure
of information conceming grants and grant applications.

The rationale given for the interpretation of Regulation 8 is that the names of
beneficiaries should not be disclosed to protect beneficiaries from the prospects of
extortion or other criminal activities. In addition, the opinion received by the NLC refers
to the publication of defamatory statements concemning the NLC and beneficiaries of
grants in relation to the pro-active funding activities of the NLLC.

In my view, neither the possibility of certain beneficiaries being exposed to criminal
threats nor press reporting, whether defamatory or not, justifies a prohibition on the
naming of beneficiaries, There are numerous other legal remedies available to deal
with these eventualities.

A similar approach to the Regulations is adopted in memorandum to me by the United
Civit Society in Action received, 5 March 2020, who suggest that the naming of NLC
beneficiaries is illegal. They write as follows -

“Our personal information is protected by this Act, and the National Lotteries
Commission and the Minister of Trade and Industry have to comply with the
requisite of this Act in full, that for private information to be disclosed publicly
shouid be done so only after following the Act, which unfortunately have not
been followed.”
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The effect of this argument is that the identity of a beneficiary under the Act cannot be
publicly disclosed, unless the beneficiary consents thereto or a court has ordered
disclosure.

Alist of beneficiaries was previously included in the NLC's Annual Reports. However,
with effect from the 2018/19 financial year, the NLC stopped including beneficiary
information in its Annual Report on the basis that this would amount to a breach of
Regulation 8. It is perturbing the NLC has altered its interpretation of Regulation 8.

In my view, Reguiation 8 does not prohibit the disclosure of the identity of the
beneficiaries. The names of beneficiaries do not constitute a part of a grant application
or a grant. Had the Minister who published the regulations infended for Regulation 8
to prohibit the disclosure of the identity of beneficiaries of public funds, one would have
certainly expected that such a prohibition would have been expiicit in the Reguiation.

While | accept that the practice of listing beneficiaries were named in Annual Reports
for many years does not amount to a legal precedent, the fact that this interpretation
was assumed by all stake- holders to be correct for almost 20 years is an indication of
how tortured the revised interpretation of Regulation 8 adopted by the NLC is.

The absurdity of this construction is also revealed when it is applied fo the language
of section 87. Section 67 would have to be interpreted as meaning that the name of
an appiicant for a licence, certificate or appointment in terms of the Act couid only be
named with its consent.

In response o a request by the Director-General to receive a list of pro-actively funded
projects for 2016-2018, the Commissioner disclosed the list to the Minister in terms of
Regulation 8, However, in the letter dated 31 January 2020, the Commissioner stated

"It is noteworthy that the information provided is classified as SECRET in line
with the NL.C’s Information Classification and Management Policy. The contents
of the information provided are deemed to be beneficiary information and the
NLC, as the custodian of this information, are obliged to ensure that information
shall not be reproduced, used or disclosed in any manner in accordance with
applicable fegistation”,

The letter goes on to quote the text of Regulation 8 of the Distribution Agencies
Regulations as the basis for this approach.
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To the extent that the NLC is also seeking to rely on the Protection of Personal
Information Act 4 of 2013 (*the POPF") as a basis for not disclosing the names of
beneficiaries, | am advised that POPI is not yet in effect and, in any event, would not
prevent the publication of this information.

The classification of the list of pro-actively funded projects as “SECRET” is not
warranted by any legislation and is in clear breach of the obligation of the NLC.

It is my considered view that the NLC has adopted an interpretation of Regulation 8
thatis incorrect. The names of beneficiaries are not information about a grant or grant
application as contemplated by Reguiation 8. Regulation 8 does not justify altering
the iong-heid practice of publishing the names of beneficiaries in the Annual Report.
The publication of such a list is consistent with the clear requirements of the Act for
open and transparent governance as referred to above.

| therefore, call upon the NLC to resume the practice of publishing the names of
beneficiaries and that such information include those who receive funds for pro-
actively funded projects.

Yours faithfully

EBRAHIM PATEL
MINISTER OF TRADE, INDUSTRY AND COMPETITION
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19 October 2020

Mr Duma Nkosi

Portfolio Committee on Department of Trade and Industry
Parliament Street

Cape Ton

8000

Email: nkosiduma@gmail.cony ahermans@parliament.gov.za / tmadima@parliament.gov.za

Attention: - The Chairperson of the Portfolio Committee on Trade and Industry

And To: -

The Minister of Trade and Industry
Mr Ebrahim Patel

Email: ministry@gconomic.gov.za / Kmotthabi@economic.gov.za /
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Attention: - The Chairperson of the Portfolio Committee on Trade and Industry

And To:

National Lotteries Commission
Prof Alfred Nevhutanda

Email: profnevhu@gmail.com

Attention: - The Chairperson of the National Lotteries Commission

Dear Mr Nkosi, Minister Ebrahim Patel and Prof Alfred Nevhutanda,

<l
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AFRICAN LIBERTY
MOVEMENT

RE: PUBLISING OF THE NATIONAL LOTTERIES COMMISSION

BENEFICIARIES

. We refer to your instruction to the National Lotteries Commission to to disclose all
beneficiaries it funded in 2018/19 financial year published on the 16 July 2020.

. We are African Liberty Movement, a non-profit organisation that seeks to advance and
pioneer the interest of black and previously disadvantaged South Africans.

. We address this letter to you Honourable Minster and Chairperson, in accordance with our
mandate as derived in terms of section 38 of the Constitution of the Republic of South Africa
and acting in the interests we have already mentioned and on behalf of our members.

. We would like to bring to your attention chairperson Regulation 8 of the Regulations
Relating to Distributing Agencies published in Government Gazette No. 22092 of 22
February 2001 (“Regulation 8”), which provides protections regarding information that is
submitted by applicants for grant and those granted grants under the Lotteries Act read with

the Regulations. It provides as follows:

8. Security of information —

(1) Subject to the Constitution, the Promotion of Access to Information Act, 2000
(Act 2 of 2000), the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000)
and the Protected Disclosures Act, 2000 (4ct 26 of 2000), no person may in any

way—

fa) disclose any information in connection with any grant application or a

grant itself;
(b) disclose the contents of a report contemplated in regulation 6 (1), or

(c)  publish any information obtained in contravention of paragraph (a) or
(b); unless—

(i) ordered fo do so by a couwrt of law;

L
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AFRICAN LIBERTY
MOVEMENT

(ii) making a bona fide confidential disclosure or publication to the
Minister, the Public Protector, Parliament or a committee designated by
Parliament, a member of the South African Police Service or the national

prosecuting quthority;

(iii)the juristic person who made a grant application and the board consent

thereto in writing priov to that disclosure or publication; or
(iv)  provided for in these regulations.

(2) An agency, a person appointed to an agency or any person rendering services
fo an agency in whatever capacity may rnot in any way disclose any information in
respect of or comment upon a grant application or a grant itself unless authorised

thereto in writing by the Minister or the chairperson of the board.

(3) Any person who contravenes subregulation (1) or (2) shall be guilty of an

offence and liable fo a fine or to imprisonment or to both a fine and imprisonment.”

. Mr. Chairperson and Honorable Minister in terms of the above Regulation it is unlawful to
publish the information of the NLC Beneficiaries unless such information is provided to the
persons and offices mentioned in Regulation 8.

. We further would like to bring to your attention a pending court case relating the above-
mentioned Regulation. The purpose of the court case is to request for an order to declare the
Regulation 8 unconstitutional. For ease of reference, the case number is 32127/20 due to be
heard in the High Court of South Africa Gauteng Division, Pretoria.

. Chairperson, we think it would be prudent that we all await for the judgement of the above
case prior to the publication of the beneficiaries as requested in your address to the National
Lotteries Commission (“NLC”)

. Moreover, we would like to bring to your attention the Public Servant Commission Republic

of South Africa Circular 1 of 2020: Reference Number 7/3/P, which deals with employees

el

acting on unlawful instructions from Executive Authorities or senior managers.
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9. The purpose of the Circular is to advise Executive Authorities s and Heads of Departments,

10.

11.

12.

13.

14,

as well as all public servants, regarding their responsibility to perform their duties within
the confines of the legislative framework and to report irregularities as well as unlawful
instructions to the relevant authorities.

It is our considered view that the instruction by the Portfolio Committee of Trade and
Industry is unlawful and the NLC would be acting unlawfully should they carry out such an
instruction.

Chairperson, Honorable Minister and the Chairperson of the NLC, in light of the above we
therefore request the following:

a. The defer the instruction by the Portfolio Committee on Trade and Industry to
the NLC to publish the information of the beneficiary pending the outcome of
the above-mentioned court case; and

b. the NLC provide an undertaking that the information of the beneficiaries will
not be published pending the outcome of the above-mentioned court case.

Chairperson, Honorable Minister and the Chairperson of the NLC should our request not be
attended to within a period of five (5) days of receipt of this letter, we will be left with no
choice but to approach a court of law.

In conclusion, we would like to raise our concern and displeasure with the actions of the
Minister of Trade, Industry and Competition on his unlawful embark of publicly disclosing
the beneficiaries of the NLC.

Our rights are fully and strictly reserved.

Yours Sincerely

ADV. CHRISTOPHER L. SHABANGU

CEO: AFRICAN LIBERTY MOVEMENT NPC.
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19 October 2020

Mr Duma Nkosi

Portfolio Committee on Department of Trade and Industry
Parliament Street

Cape Ton

8000

Email: nkosiduma(@email.com/ ahermans@parliament.gov.za / tmadima@parliament.gov.za

Attention: - The Chairperson of the Portfolio Committee on Trade and Industry

And To: -

The Minister of Trade and Industry
Mr Ebrahim Patel

Email: ministry@economic.gov.za / Kmotlhabi@@economic.gov.za /
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Attention: - The Chairperson of the Portfolio Committee on Trade and Industry

And To:

National Lotteries Commission
Prof Alfred Nevhutanda

Email: profnevhu@gmail.com

Attention: - The Chairperson of the National Lotteries Commission

Dear Mr Nkosi, Minister Ebrahim Patel and Prof Aifred Nevhutanda,
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RE: PUBLISING OF THE NATIONAL LOTTERIES COMMISSION

BENEFICIARIES

1. We refer to your instruction to the National Lotteries Commission to to disclose all
beneficiaries it funded in 2018/19 financial year published on the 16 July 2020.

2. We are African Liberty Movement, a non-profit organisation that seeks to advance and
pioneer the interest of black and previously disadvantaged South Africﬁns.

3. We address this letter to you Honourable Minster and Chairperson, in accordance with our
mandate as derived in terms of section 38 of the Constitution of the Republic of South Africa
and acting in the interests we have already mentioned and on behalf of our members.

4. We would like to bring to your attention chairperson Regulation 8 of the Regulations
Relating to Distributing Agencies published in Government Gazette No. 22092 of 22
February 2001 (“Regulation 8”), which provides protections regarding information that is
submitted by applicants for grant and those granted grants under the Lotteries Act read with

the Regulations. It provides as follows:

8. Security of information —

(1) Subject to the Constitution, the Promotion of Access to Information Act, 2000
(Act 2 of 2000), the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000)
and the Protected Disclosures Act, 2000 (Act 26 of 2000), no person may in any

way—

(a) disclose any information in connection with any grant application or a

grant itself;
(&) disclose the contents of a report contemplated in regulation 6 (1), or

(c)  publish any information obtained in contravention of paragraph (a) or
(b); unless—

(i) ordered to do so by a court of law;
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AFRICAN LIBERTY

(ii) making a bona fide confidential disclosure or publication to the
Minister, the Public Protector, Parliament or a committee designated by
Parliament, a member of the South African Police Service or the national

prosecuting authority,

(iii)the juristic person who made a grant application and the board consent

thereto in writing prior to that disclosure or publication; or
(v}  provided for in these regulations.

(2) An agency, a person appointed to an agency or any person rendering services
to an agency in whatever capacity may not in any way disclose any information in
respect of or comment upon a grant application or a grant itself unless authorised

thereto in writing by the Minister or the chairperson of the board.

(3} Any person who contravenes subregulation (1) or (2) shall be guilty of an

affence and liable to a fine or to imprisonment or to both a fine and imprisonment.”

. Mr, Chairperson and Honorable Minister in terms of the above Regulation it is unlawful to
publish the information of the NLC Beneficiaries unless such information is provided to the
persons and offices mentioned in Regulation 8.

. We further would like to bring to your attention a pending court case relating the above-
mentioned Regulation. The purpose of the court case is to request for an order to declare the
Regulation 8 unconstitutional. For ease of reference, the case number is 32127/20 due to be
heard in the High Court of South Africa Gauteng Division, Pretoria.

. Chairperson, we think it would be prudent that we all await for the judgement of the above
case prior to the publication of the beneficiaries as requested in your address to the National
Lotteries Commission (“NLC”)

. Moreover, we would like to bring to your attention the Public Servant Commission Republic
of South Africa Circular 1 of 2020: Reference Number 7/3/P, which deals with employees

acting on unlawful instructions from Executive Authorities or senior managers,

L

info@africanlibertymovement.org | 85 Image 2 Dan Road, Gien Marais, Kempton Park, 1619ment.org
CIPC Reg No: 2020 / 497603 / 08



AFRICAN LIBERTY
M OVEMENT

9. The purpose of the Circular is to advise Executive Authorities s and Heads of Departments,

10.

11.

12.

13.

14.

as well as all public servants, regarding their responsibility to perform their duties within
the confines of the legislative framework and to report irregularities as well as unlawful
instructions to the relevant authorities.

It is our considered view that the instruction by the Portfolio Committee of Trade and
Industry is unlawful and the NLC would be acting unlawfully should they carry out such an
instruction.

Chairperson, Honorable Minister and the Chairperson of the NLC, in light of the above we
therefore request the following:

a. The defer the instruction by the Portfolio Committee on Trade and Industry to
the NLC to publish the information of the beneficiary pending the outcome of
the above-mentioned court case; and

b. the NLC provide an undertaking that the information of the beneficiaries will
not be published pending the outcome of the above-mentioned court case.

Chairperson, Honorable Minister and the Chairperson of the NLC should our request not be
attended to within a period of five (5) days of receipt of this letter, we will be left with no
choice but to approach a court of law.

In conclusion, we would like to raise our concern and displeasure with the actions of the
Minister of Trade, Industry and Competition on his unlawful embark of publicly disclosing
the beneficiaries of the NLC.

Our rights are fully and strictly reserved.

Yours Sincerely

ADV. CHRISTOPHER L. SHABANGU

CEO: AFRICAN LIBERTY MOVEMENT NPC.
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